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As Collaborative Family Law (CFL) matures and moves beyond discussions of paradigm shifts,
collaborative protocols and choreography, lawyers grapple with their role in the negotiation of the
collaborative case. Too often, lawyers engaged in the collaborative process complain that beneath the
veneer of collaboration, they revert to familiar, positional bargaining. What is the advocacy role of the
collaborative lawyer? Why should a client choose a lawyer who will engage in collabor ative advocacy?
What value does the client receive in the collaborative process from the lawyer’srole? Although mental
health professionalsand financial plannersoften play animportant rolein CFL cases, thisarticle focuses
solely on the lawyer’srolein the CFL case.
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gathered, generating optionsfor settlement, eva uating the consequences
of those options, and reaching asettlement based upon the articulated
interestsof the parties. Thecollaborativelaw negotiationtemplate pro-
videspredictability for clientsand counsdl.

In practice, the dynamicsof negotiation arefar more complex
than atemplate. Itisinthe option-generating /negotiation stage that
lawyershavethemost difficulty inmoving from positiond bargaining. In
order to understand thedifficulty, one must examinethelawyer’srolein
theentire collaborative choreography.

A. Thelnitial Office Conference

Thelawyer’sroleismodeled from theinception of thecase. A
client often beginstheinitia consultation by articulating adesireto“know
hisrights.” For example, he may question theamount of hisobligation
for child and spousal support and what will happento hispension. He
may state positionssuch as“l must have 50/50 parenting timewith my
children.” Lawyers, by training and practice, often respond to these
guestionsand positionssoldy from a“rights-based” gpproach. Thatis,
theapplication of thelaw to agiven set of facts. Lawyersareoften most
comfortabledetailing specific outcomes, and exhibiting tothenew client
amastery of the nuances of thelaw and itsapplication.

Thecollaborativelawyer acknowledgesthe client’squestions
about “hisrights,” and indicatesthat the questionswill be answered.
First, information is shared with the client about process optionsto
terminateamarriage. Theclient isadvised that the process (mediation,
collaborativelaw, traditional |awyer negotiation or litigation) hesaects
for thetermination of hismarriagerequiresconsideration asit will have
adirect bearing on the outcome. When the collaborative lawyer ex-
plainsprocess optionsto the client, thelawyer encouragestheclient to
think about hisinterests, understand the various process choices, and
examinethe consequencesof each choice. Inthisway, theclient begins
to operatewithin the negotiationtemplateitsalf, and devel opsan appre-
ciationfor theroleof the processand itssignificant impact on parenting
and property outcomes and post-divorce communication. Theclient
beginsto understand that hewill beamajor part of the processand will
be directly engaged in option-generating and decision-making.

Following the process discussion, thelawyer focuses on the
client’ssubstantivequestions. Information about substantive outcome
rangesisshared by counsd, but HOW itissharediscritical. Theclient
has already |earned that there are anumber of processchoices. This
dlowsfor moreflexihility inthe presentation of information about rights-
based outcomes. Therights-based outcome, often called “ the court
model” is presented as only one very narrow set of options. It is
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one*“ measurement” for an agreement. The collabora-
tive process encourages couplesto create optionsthat
aremoretallored totheneedsandinterestsof their family.
Simply put, thelaw doesnot providedl, or infact, many
of theanswersfor families. For example, in Ohio, the
obligation for child support terminates at the later of
reaching the age of 18 or high school graduation. For
many familieswith teenagers, managing college costs
presentsreal questionsfor which the court model pro-
videsno answers.

Theinitia conference setsthetoneand begins
to framethelawyer’sroleinthe process. Theclient
beginsto understand the lawyer’sroleisnot “ answer
giver”, but rather “information provider and negotiation
guide.” Whilelawyersoften
provide many of the options
generated during the process,
thereissufficient“room” for
theclientsto provide options
aswell.

A collaborative law-
yer who doesnot set thistone,
andignoresthisprotocol does
so at hisown peril. A client
who believes sheishiring a
“whiteknight” whowill “stand
up to her spouse”’ or who believesthat her casewill be
negotiated by lawyer posturinginvolving strong, extreme
positions, will be sorely disappointedin her counsdl as
the collaborative processunfolds.

B. Focusingon Interests

After adient hasdetermined thet the CFL model
meets her goals, it iscritical to continue to focus on
understanding and e aborating oninterests. Sometime
prior to the attorney- to- attorney conference and the
four- way meeting, thelawyer focusestheclient on her
interestsand helps her understand the difference be-
tween interestsand positions. Theclient who says*|
must retainthe housefor the children” beginsto under-
stand that her interest is security for the children and
retaining the house may be but one viable option. In
order to reach agreement, therewill need to be open-
nessto the possibility of other optionsthat might also
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To generate options, the client
will haveto listen to and appreci-
ate her spouse’sinterests. Shewill
become awarethat thisalsomeans C&!!ent opportunity to
that her spouse will listen to and
appreciate her interests.

meet the security needsof the children. To generate
options, theclient will havetolistento and appreciate
her spouse’sinterests. Shewill become aware that
thisalso meansthat her spousewill listen to and ap-
preciate her interests. Questionslike*what isreally
important toyou?’ and* how will you beableto mea
sureasuccessful outcomefor yourself” movethecli-
ent fromfirmly held“positions.” Thisattorney role
often doesnot fit within client expectations. A client
must feel comfortablethat the reason her counsel fo-
cuseson her interest istoinsurethat the best possible
agreement for her isreached, and thereason her coun-
sel focuses on her spouse’sinterestsisto have the
basisfor what might be acceptable optionsthat will
meet her interests.

C. The Attor-
ney/Attorney Meeting
The attorney-to-
attorney meetingisan ex-

begintopreview clientin-
terests. It affords coun-
& thefirst opportunity to
begin to understand the
interestsinitially articu-
lated by the other spouse. Becausethe negotiation
has not yet been anchored by amutual discussion
of the client’sinterests, counsel may fall back to
positional bargaining. Allowing the processto un-
foldiscritical toasuccessful collaborative process.
Thisattorney conference provides an opportunity
tochoreograph theinitial four-way meeting. Itis
critical to planfor ameeting that will “ set the stage’
for asuccessful process. Clientsneedto feel con-
fident that the lawyerswill be ableto deliver the
efficient, focused processthat has been promised.
They will beunfamiliar with theroleof thelawyer in
the collaborative processand will often usethefirst
meeting to gauge the whether the processwill meet
their goals. The attorney-to-attorney meeting pro-
videsan opportunity to planto insurethat the meet-
ings meet client expectations.

Continued on page 4
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Negotiation and the Collaborative Attorney

Continned from page 3

D. The Negotiation

Focusing oninterests at the beginning of the
collaborative four-way providesacomfortable an-
chor for parties. The use of good communication
around the discussion of interests setsthe stagefor
theentirenegotiation. While constantly looping back
tointerestsiscritical, negotiation ofteninvolvesthe
clash of interests and requires the management of
discretetensions, including creating and distribut-
ing value and empathy and assertiveness.? Some
negotiations, or partsof negotiations, lend themsalves
to creating value or “ expanding the pie”’. Other ne-
gotiationsor parts of negotiations are narrower and
present purely distributive
negotiating options. I1f ane-
gotiationisONLY about the
division of a limited re-
source, it can become
purely distributive. The
goal of the collaborative
lawyer isto managethedis-
tributive aspectsand create
valuewhenever possible.®
The goal is to recognize
whether there is a way to
“expand the pie” and when
anissueissoldy digtributive.

In positional nego-
tiation, thereisconcern that revealing interests cre-
atesvulnerability. A Wifemight say, “If | share how
much | want to keep the house, won’t my husband
exploit that information?’ The power inthe collabo-
rative negotiation isinthemutual revelation of inter-
estswhich providesthe context for generating cre-
ativeoptions

Creating and Distributing Value

The collaborative lawyer’sroleisto cre-
ate value through problem solving negotiation.
Creating value means reaching adeal that, when
compared to other possible outcomes, either makes
both parties better off or makes one party better off
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While constantly looping
back to interests is critical,
negotiation often involves
the clash of interests and re-
quires the management of
discrete tensions, including
creating and distributing
value and empathy and
assertiveness.

without making the other party worse off.# In the
context of collaborative negotiation, the name of the
gameisexpanding the”pie.” A skillful negotiator
moves simply between imaginative strategiesto en-
large the pie and conservative strategiesto secure
an ampleslice no matter what sizethefinal pieturns
outtobe.® Theway to determine whether the slice
isthe“right” szeisto determineif it adequately meets
theclient’sinterests.

Theclient expectsthelawyer to negotiatethe
best possible deal on hisbehalf. Inacommon (al-
beit stereotyped) scenario, for Husband, this may
mean the obligation to pay the lowest amount of
spousal support for the
fewest number of years.
Conversely, for Wife, this
may mean receiving the
highest amount of spousal
support for the most num-
ber of years. Insingleis-
sue cases, for example a
couple with no children,
assetsor liabilities, when
negotiating spousal sup-
port, every dollar that Wife
receives is a dollar that
Husband does not have.
There may be minimal
val ue-creating opportunities, because thereisnoth-
ing to trade off. Arguably, however, even withinthe
issue of spousal support, there are value-creating op-
portunities. For example: how much support and
for how long, how or if support is modifiable,
what if any security should there be, what cir-
cumstances trigger its ending, taxability issues,
the possibility of lump sum property in lieu of
spousal support.... etc. : all of these are open for
discussion. Even without other tradeoffs, creative
option- generating isapossibility.

Inreality, most family law negotiations|end
themsalvesto cresting va ue because they involvemul-
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tipleissues. Spousa supportisusudly just oneof many
issuesinthefamily law case. Thus, the negotiations
have significant value-creating potential.
Thelawyer'sroleisto create value by ex-
panding thediscussion to brainstorm amultiplicity of
optionsbeyond spousal support. With an expanded
gpproach, theclient may pay moreor accept lessspousd
support than heor sheoriginally anticipated, but may
bewillingto do soinexchangefor other consderations.
Theroleof thelawyer in positional negotiationisto
“have hisclient pay the minimum amount of spousal
support”. Theroleof thecollaborativelawyer isto ex-
pand the range of optionsto insure that the amount
paid isacceptablein the context of the entire settle-
ment. The positional bargainer entersthenegotiation
with afixed concept of both thesize of the pieand the
exact sizeof thedice hisclient must have. Thecol-
laborative negotiator isaware of the parametersfor
measuring whether thesize of thediceisacceptableto
the client, but is not rooted in one particular size.

Collaborative negotiatorscan employ cregtive
drategiesto enlargethe pie by focusing onthe sources
of valuein anegotiation; for example, trading ondif-
ferencesbetween theparties.® Differencesmay in-
cludedifferent resources, relativeva ues, forecasts, risk
preferences and time preferences. ’

Asanexampleof different forecastsin aspou-
sal support scenario, Wife may express concernsabout
her long-term financia well being. Shemay becon-
cerned that when she returnsto the job market, she
will not be ableto savefor retirement. Husband may
belessconcerned about hislong-term retirement pros-
pectsasheisawarethat hiscompany providesexcel-
lent retirement benefitsand isconfident it will continue
to do so. Inthe option-generating portion of the case,
the collaborativenegotiatorsmight help Husband brain-
gormissuesaround unevendivison of retirement funds.
Husband may bewilling to traderetirement dollarsfor
another issue that would meet his interests.

Other interests must also be explored. Wife
may bevery concerned about her immediatefinancial
security. Shemay want the security of afixed amount
of spousal support each year so she can depend onit,
even if Husband makesmoremoney (Different risk
preferences). Husband may beinterested in“making

surehiskidsared| right” and having an obligation that
would be non-modifiable as he might make consider-
ably more money in the future (Different time/risk
preferences). These differences can generate value-
creating trades. Husband may bewilling to provide
moreretirement assetson Wife'ssideof theledger in
exchangefor ashorter, fixed duration of spousal sup-
port. Wifemay believethat shewill remarry and there-
forewill never collect on thelong-term spousal sup-
port. Husband may doubt Wifewill remarry and be-
lievesthat an agreement to pay long-term support will
mean paying support for alonger term that Husband
wants. Hushand may bewillingto pay “ up front” based
upon hisanalysisof thefutureand hisrisk analysis.

Another source of valueisto examine non-
competitivesmilarities. Insomeingtances, partiesmay
havesmilar intereststhat do not compete. Oneperson’'s
gainisnot theother’sloss® For example, Mother and
Father may both want their children to graduate from
parochial schools. Mother, who doesnot havefinan-
cid resources, may bewillingtowork Bingoto makea
time contribution to insurethe children attend paro-
chial schools. Father may bewillingto provideadis-
proportionate amount of tuition payments. Theseop-
tionsboth spring from the parents’ shared interestin
their children’ seducation. The parties need the oppor-
tunity tofully exploretheir interestsin order tofindin-
tereststhat don’t compete.

Sometimes, morethan onegood or servicecan
be produced using the same basic resources, thusre-
ducing the cost of each. For example, an optionfor a
difficult daycare situation might be created when par-
entswho shareweekly time share adaycare provider
to avoid each paying afull-timeprovider.

Theroleof effective, collaborative communi-
cation cannot be underestimated. The skilled negotia-
tor must assert hisown needs, godl's, and point of view
and at the same time demonstrate alevel of under-
standing of the other side’sneeds, goals, and point of
view. Assertionwithout empathy risksescalating con-
flict, whileempathy without assertion risksjeopardiz-
ingone'slegitimateconcerns® The power inthe col-
laborative processisin providing an environment to
question, discuss, and brainstorminterestsand options
condructively.

Continued on page 6
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Negotiation and the Collaborative Attorney

Continued from page 5

Distributive Negotiation

Often, lawyers assume distributive nego-
tiations, when in fact there are interest-based op-
tionsavailable. However, some negotiationsare
purely distributive. That is, thereissimply little
or no pieto expand. Inthese negotiationsthere
is more emphasis on each party’s Best Alterna-
tiveto aNegotiated Settlement (BATNA).X® That
is, if aclient walks away from the table, what
outcome can he or she anticipate?

In the Domestic Relations context, most
often the BATNA is alawyer’s assessment of
“what will happenin court.” Inthe collaborative
negotiation context, it ismost effectiveto talk in
terms of ranges of outcomes. Thisallowsacli-
ent to focus on a Zone of Possible Agreement
(ZOPA) to create parameters for a settlement.

In the limited example of spousal support,
Husband’s attorney may assess the husband’s
BATNA as a payment of $1000 per month for
fiveyears. Wife's attorney may assess Wife's
BATNA as a payment of $1900 per month for
seven years. Husband might be willing to settle
for $1200 for five and a half years (hisreserva-
tion value). Wife might be willing to settle for
$1700 for six and a half years (her reservation
value). A Zone of Possible Agreement (ZOPA)
iscreated.!* Disclosure of information may as-
sist in bridging the gap. Wife may know that she
will complete adegreein four yearsand will be
financially securein five and may be willing to
lower the time amount in exchange for higher ini-
tial payments. Husband may be interested in the
shortest possible duration. Thisiswherethe ex-
change of interest and information is critical.
With no exchange of information, the only real
discussion is“splitting the baby” or resorting to
testing each BATNA.

Collaborative lawyers must discuss BATNA
without overt posturing and puffing. Without a
frank discussion of BATNA, itisvirtually impos-
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sibleto createaZOPA. The BATNA, evenif it
isdramatically different, creates parametersfor
the discussion.

Lawyers generally work to enhance and im-
proveaclient’'sBATNA; for example, provid-
ing adetailed trace of separate assets to enhance
aclient’s“share” of the marital estate. Inthe
collaborative process, the enhancement of
BATNA properly fallswithin information gath-
ering. Itisappropriateinthe context of gather-
ing information to provide a detailed separate
asset trace. It may be appropriate, in the col-
laborative context, to have available case law on
point as part of the discussion.

In the event impasse is reached, the law-
yers can again exhibit creativity inresolving the
impasse. For example, in one collaborative case,
the participants found themsel ves at an impasse
around spousal support because the lawyers had
vastly different BATNA analyses. Asaresult,
they were unable to create a Zone of Possible
Agreement. Thelawyerscreatively broke the
impasse by providing the spousal support stat-
utesto their clientsto illustrate the discretionary
nature of the law. Counsel jointly met with two
Magistrates to obtain their informal outcome
analysis, and then met with an experienced mem-
ber of the collaborative practice group for his
analysisof thefacts. Asaresult, the clientsand
lawyers were ultimately ableto create a Zone of
Possible Agreement and resol ution was reached.

HBATNA W BATNA
1000 1100 1200 1300 1400 1500 1600 1700 1800 1900

5 5.5 6 6.5 7

“ZONE OF POSSIBLE AGREEMENT”
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What istheValue of

Collabor ative Negotiation?

Theperceived “ solvability” of aconflict hasa
direct bearing on the outcome. The more disputants
believeaconflictissolvable, themorelikdy they areto
amfor afull resolution of their differences'?. One of
the major advantagesto CFL isthe power created by
two lawyerswho understand and engage in the col-
laborative negotiation process. The Participation
Agreement isawritten commitment by the partiesto
focuson problem solving. Thiswritten commitment
completely changesthe nature and tenor of the nego-
tiations. Thenegotiation isstreamlined with ashared
collaborative choreography. Lawyersenter thenego-
tiation with certain shared expectations. Theexpecta-
tionthat all relevant information will bedisclosed and
that the negotiationwill be conductedingoodfaith cre-
atesacomfort level that alowsfor thegiveand take of
negotiation.

Thechdlengeof the collaborativemodd liesin
the tension between advocacy and effective collabo-
ration. The efficiency of the process and the space
created for Sgnificant client actualization hold tremen-
douspromisefor thefutureof family law. Itisuptoall
of usto safeguard and meet the promise.
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Sherri Goren Slovin has practiced
family law for twenty-five years, twenty-
two of them as a solo-practitioner. In 1987
Sherri began a mediation practice to com-
pliment her legal practice and from 1987-
2000 associated with the Cincinnati Cen-
ter for Dispute Resolution, a non-profit me-
diation and public disputes center. In ad-
dition to family and civil mediation, Sherri
began providing negotiation training as
part of her work with the Center, and after
attending the Program on Advanced Nego-
tiation at the Harvard Summer Program,
became interested in the application of in-
terest-based negotiation in the family law
setting. Collaborative Family Law provided
a logical next step for Sherri. She has been
engaged in the practice of Collaborative
Family Law since 1997 and is the immedi-
ate past chair of the Collaborative Family
Lawyers of Cincinnati. The Cincinnati or-
ganization has over 60 participating law-
yers who have completed hundreds of col-
laborative cases.

Although Sherri’s practice is how
primarily collaborative family law, she
continues to mediate and also to provide
litigation servicesto clients where litiga-
tion is unavoidable. Her peers have
repeatedly recognized Sherri by her inclu-
sion in Best Lawyers in America and Ohio
Superlawyers. Since 2001, Sherri has
provided introductory and advanced
wor kshops on Collaborative Family Law
throughout the United States. Sheis
looking forward to providing a workshop
for family lawyers in Auckland, New
Zealand in February 2005. An IACP
board member-elect, Sherri can be
reached at sgslovin@slovinlaw.com
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