The Collaborative Process:
Divorce with Dignity

By Sherri Goren Slovin

ollaborative family law, now more
COften called collaborative practice

(CP), is a revolutionary approach to
divorce that has quickly spread throughout
many areas of the United States, Canada,
Great Britain, Australia, Switzerland, and
Austria. The International Academy of
Collaborative Professionals (IACP:
www.collaborativepractice.com), the pro-
fessional association that provides support
to collaborative professionals and informa-
tion to the public about collaborative prac-
tice, reports having more than 2,000
members, with membership doubling each
year since 1999. Although the vast majori-
ty of its members are lawyers, the organi-
zation is interdisciplinary and includes
significant participation from mental
health professionals and financial plan-
ners. CP is now taught in a number of law
schools in the United States and Canada.
Three states have rendered opinions
regarding the ethical considerations and
CP, and each has determined that CP does
not violate a lawyer’s ethical obligation, so
long as certain criteria are met. (James K.L.
Lawrence, Review: Retooling the Practice
of Law Through Collaborative Law,
DiSpUTE RESOLUTION MAG., Spring 2002 at
27. See generally PAULINE H. TESLER,
Collaborative Law: Achieving Effective
Resolution in Divorce Without Litigation,
American Bar Association, 2001.)

CP is a continuation of the trend that
began with mediation to empower partic-
ipants in the divorce process. The trend
recognizes that in many cases, the court
system does not adequately meet the
conflict resolution needs of couples who
terminate their marriages. Family cases
share the same basic adjudicatory struc-
ture as criminal cases, commercial civil
disputes, constitutional challenges, and
negligence actions, yet family disputes
are inherently different. Unlike the
plaintiff in a negligence action who sits

across a courtroom from a stranger-
defendant he will never see again, the
plaintiff-father in a divorce action sits
across a courtroom from a defendant-
mother with whom he will, by necessity,
continue to have contact. Although day-
to-day parenting is often not the issue for
older clients, high-conflict divorce detri-
mentally affects adult children, and
older divorcing clients continue to share
the future life cycle events of children
and grandchildren. The court system, by
its adversarial nature, does not foster the
goodwill and cooperation necessary for
continuing familial relationships.

This article will provide an overview
of the basic principles and choreography
of CP.

Collaborative Family Law/Collaborative
Practice Defined

By definition, a CP case requires that a
husband and wife each be represented
by counsel trained in interest-based
negotiation, the choreography and struc-
ture of CP, and conflict resolution com-
munication skills. The lyinchpin of the
process, and the most revolutionary con-
cept, is found in the terms of a contract
executed by both lawyers and their
clients. The contract, often called a partic-
ipation agreement, precludes either
lawyer from representing his or her
respective client in the event the case
reaches impasse or in the event either
party chooses to withdraw from the CP
process. The participation agreement also
contractually prevents the signatories
from disposing of assets or changing the
financial or custodial status quo. In the
event either party violates the contract
by his or her action, or in the event
either party chooses to end the process,
the case is transitioned to new counsel
for litigation.
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The road map of the process requires
that the participants focus on the inter-
ests of the divorcing parties, gather
sufficient information to ensure that
decisions are made with knowledge,
create options for settlement, and make
decisions based on the consequences of
those options. The structure, along with
the skill of counsel, creates a problem-
solving atmosphere with a focus on
client empowerment. Lawyers continue
to provide information about the law
and potential court outcomes; however,
clients are encouraged to focus on
creative options.

In some jurisdictions, the CP case is
not filed in court until all issues are
resolved and the marital or separation
agreement is executed. In other jurisdic-
tions, especially those with long predi-
vorce waiting periods, by agreement, one
lawyer files with the court to begin the
statutory waiting period. In these cases,
collaborative counsel are prevented from
proceeding on contested issues in court
during this period. Issues of temporary
support and parenting must be resolved in
the CP process without court intervention.
In order to circumvent “fast track” require-
ments, some jurisdictions have adopted a
local rule of court to provide for stays of
varying length. (DIVORCE MAG., March 4,
2002.) (For example, Hamilton County,
Ohio, Rules of Court, Rule 43.) Texas and
North Carolina have adopted collaborative
law statutes that allow for court stays in
collaborative law cases. (Texas Family
Code 6.603 and 153.0072.)

In many states and provinces, the CP
model has expanded to provide for a team
approach. This indicates recognition that
divorce can be a difficult financial and
emotional transition and is often not sim-
ply about a “deal” rooted in the law. Cases
are assessed to determine whether the
needs of the family best can be met with
lawyers only, or whether the family
would benefit from the assistance of other
professionals. In those cases, financial
planning and mental health professionals
join with lawyers to assist families in
making the transition through the divorce
process. These associated professionals
are trained in the collaborative process
and are also contractually precluded from
court involvement.

Neutral financial planners with skills
in divorce-related financial issues assist
by gathering financial information, creat-
ing budgets, providing alternative spousal
support scenarios, and reviewing the
long-range financial implications of
settlement options.

Mental health professionals assist as
child specialists and as coaches. The
child specialist informs parents about
common reactions children have to
divorce, discusses developmental and
practical considerations important to
making parenting arrangements, and
assist parents in developing realistic par-
enting plans. Additionally, the child spe-
cialist can provide continuing assistance
to a family as the needs of the children
and the family change.

Other mental health professionals may
serve as coaches for the parties. The goal
of coaching is to help clients manage their
anxiety, loss, and conflict so that they can
effectively communicate and work in the
collaborative context and after divorce.
Coaches help clients learn new communi-
cation and relationship skills and assist
with problem solving. In some cases and
in some jurisdictions one coach is used. In
others, each party has a coach.

Whether a couple uses a lawyer-only
model or a model expanded to include
associated professionals, the critical dis-
tinction in the collaborative law case is
the commitment of the professionals to
solve problems outside of the court sys-
tem to generate creative options that
meet the needs of the divorcing couple.

The Distinctive Collaborative Family
Law Choreography
Prior to a client’s selection of the collab-
orative process, it is incumbent upon
counsel to screen for domestic violence
and substance abuse. Although this
screening should be standard in all
domestic relations cases, it is especially
important when a client chooses CP.
Issues of duress and personal safety
must be addressed before a client at risk
chooses a process that involves direct
contact and negotiation. In these cases,
it may be appropriate to insist upon the
participation of coaches.

A shared choreography provides a
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road map of the process and creates
predictability and an atmosphere for
efficient negotiations. The basic choreog-
raphy entails the initial lawyer-client
consultation, preparing the client for a
meeting with both lawyers and both
clients (the four-way meeting), the attor-
ney-to-attorney consultation to create

an agenda and prepare for the collabora-
tive meeting. Meetings generally take
place in two-hour sessions in which the
majority of the CP substantive work is
done. If other professionals are engaged
in the process, it is usually done at an
early stage. Meetings with the associated
professionals usually take place separate-
ly from the meetings, although the pro-
fessionals are in contact to ensure a
smooth process, and the professionals
may participate together as needed.

The meeting is the heart of the CP
process. The initial meeting sets the stage
for a problem-solving atmosphere. The
clients find comfort in the knowledge that
they have both been similarly briefed by
counsel. Both are prepared to articulate
their interests and goals. Both know that
they have been given the same communi-
cations rules, and both are aware that the
lawyers will provide a safe framework in
which they can negotiate in their own best
interests. At the meeting, the agreement is
reviewed and discussed to ensure that
clients are fully apprised of the basics of
the process. The lawyers articulate their
full commitment to resolving the process
through settlement.

In the absence of formal discovery,
information gathering in the CP is
critical. Without information, options
are limited and participants are not
in a position to create rich, meaningful
settlements. In the CP context, a party
who has concerns or questions about hid-
den assets, misspending, or marital trace
issues has opportunity to obtain records
and information. To ease concerns, parties
may execute affidavits of full disclosure at
the conclusion of a case.

Why Is CP “Divorce with Dignity”’?
Experienced lawyers unfamiliar with CP
often say, “I negotiate most of my cases
anyway. How does this process differ from
two reasonable lawyers negotiating a case?”

The differences lie in the fundamental con-
cepts of client empowerment, the impact of
having lawyers and clients sit down with a
shared choreography, and the impact of
negotiation when the litigation club is
removed from the negotiation table.

Metaphorically, for the participants in a
CP case, the lawyers and clients are shar-
ing a boat that they all must row together
in order to move forward. They know that
they will hit choppy water, and there is
comfort in knowing that they have equip-
ment aboard when they encounter diffi-
culties. Most important, the clients have
the biggest paddles on the boat. They con-
trol where they go and how and when
they get there. There is shared mutual
advantage to staying the course. In cases
in which other professionals are involved,
there is recognition that a divorce is not
only about reaching the “deal.” It is also
about how families transition into healthy
future relationships.

Giving up the “court club” is often
initially frightening for lawyers. They
worry that in doing so they will have to
abandon a client who has sought assis-
tance at a vulnerable time. With skilled
professionals, however, impasse is rare.
While no formal research is available,
anecdotal reports have impasse as less
than 10 percent of cases. Creative
options to resolve impasse include provi-
sions for a limited-purpose private judg-
ing, impasse mediation, or a rotating
“mentoring panel” to assist in resolving
impasse through consultation.

For an older couple involved in termi-
nating their marriage, the choice of CP
can be the beginning of client empower-
ment. Clients assess the value of an effi-
cient process to gather necessary
information, a communication model
that requires that they listen to one
another, and lawyers committed to pro-
ducing a full range of options in order to
reach a meaningful settlement. Although
for many, the prospect of entering into a
process that might mean lawyer with-
drawal is a concern, the benefits of the
process outweigh the concerns. Clients
have the opportunity to assess the cir-
cumstances, evaluate options, under-
stand the consequences, and choose a
process. For these reasons, CP can often
facilitate a marriage termination that is
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more amicable and less rancorous than
other options. CP provides an opportuni-
ty for both lawyers and clients to engage
in what has come to be known as “the
good divorce.” It is an opportunity
worth exploring. B

Number 3 * Volume 16 * Spring 2006 « American Bar Association * Experience ¢ 16

“The Collaborative Process: Divorce with Dignity” by Sherri Goren Slovin, published in Experience, Volume 16, No.3, Spring 2006 © 2006 by the American
Bar Association. Reproduced by permission. All rights reserved. This information or any portion thereof may not be copied or disseminated in any form or by
any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


