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Mediators in general – and especially community volunteers -- have not felt themselves to be particularly at risk in their work.  Nonetheless, understanding liability issues can help community mediation centers and volunteers avoid actions which may expose them to claims, criticism or loss of credibility.
To date, there have been few mediator liability concerns in the community mediation setting for a number of reasons, some related to mediation in general and some more specifically to the community mediation context.  Since mediators do not issue decisions, they cannot issue “bad” decisions (e.g., negligent or otherwise harmful). In addition, the nature of mediation usually engenders rapport with participants and high levels of trust and satisfaction (especially if the mediator is a volunteer or pro bono). Finally, the nature of community practice can decrease the likelihood of dissatisfaction:  (1) community mediation is typically a facilitative, non-directive style of mediation;  (2) community mediators are not generally held out as, nor acting as, subject matter experts;  (3) a considerable amount of community mediation is consensual or voluntary rather than mandated.

On the other hand, as this field (or profession) matures, there will be increasing agreement on what constitutes best practice and, perhaps more importantly, what is “bad” practice.  Agreement as to standard or minimal behaviors is one of the first steps in holding professionals accountable for their work.  As consensus develops around our work, e.g., confidentiality (AAA, ABA & SPIDR, etc.), this can provide the basis for determining “acceptable” practice.  Similarly, a center’s own ethical guidelines or its adoption of standards from state associations or referral sources (including courts) will set the limits of adequate or satisfactory practice.


MEDIATOR LIABILITY
Simply put, liability is possible if a mediator, or center: (1) has a recognized responsibility (duty) to a person or participant;  (2)  fails to fulfill that established duty;  and  (3)  this failure causes harm or damage to the person.

When is a mediator responsible?    In many areas such as torts (“wrongful injuries”), the standard of reasonable care is well established; for example, if we invite a participant to use our mediation room, they won’t fall through a termite-eaten floor (and we won’t strike them when they irritate us).  In effect, the law recognizes these responsibilities whether we agree with them or not.  In addition to these generally accepted expectations, particular activities and professions give rise to other activity specific duties, i.e., the responsibilities peculiar to mediation.  These are the standards which are now developing for mediation and which will continue to evolve.  These standards are largely set by practitioners themselves although participants (consumers) and regulatory bodies (legislatures, courts, etc.) are also involved.  Right now, this constitutes the “gray” area where responsibilities are not fully determined or accepted.  Finally, there are assumed duties, that is, mediators can agree, promise or “contract” to undertake specific acts for which they may be held accountable (“I will not reveal this confidence”).

How do we know we have failed in a “duty”?   If the law requires certain action or a mediator or center  expressly agrees to it, then determining whether the responsibility has been fulfilled may be reasonably straight-forward.  However, if specific standards for the activity are not universally accepted or defined, it will obviously be difficult to determine when a mediator has not met them.  This is particularly true in light of variations in mediation philosophy, style and approach.  For example, we may be able to agree on what violating a confidence looks like but not agree on what constitutes zealous “reality testing” versus pressuring or “advising” a participant through our questions or comments.  Typically, over time, common practice distills into “dos and don’ts” which can then become recognized as duties.  In determining how a reasonable mediator acts, a court will look at what standards and guidelines have been adopted in the field as well as what similarly situated mediators do.

How is “damage” determined?   Poor mediation may or may not result in legally actionable damage.  For example, a mediator arguably gives bad “advice” which the participant follows and, thus, unintentionally gives up legal rights.  Even assuming the mediator is negligent, however, there still may be no actionable damage if the resulting “bad” agreement is not enforced.  If the mediated agreement is thrown out (set aside) by a court or other enforcing entity, the bad provisions do not come into effect to harm the person.  The participant may or may not have other claims for reliance (changed circumstances), lost revenue, wasted time, emotional distress, etc.  On

the other hand, one can also envision damages which would be clear, such as harm from a physical assault.  This might occur if a mediator has a duty to avoid placing a participant in physical danger, and the mediator fails in this duty by instigating or failing to control violent emotions and allowing angry participants to leave together.

Unauthorized practice of law   Normally, one would expect that the possibility of harm from writing up the participants’ voluntary agreement would be minimal.  In some jurisdictions, however, there is concern that mediators drafting certain types of agreements or acting in certain ways may be charged with practicing law, which requires a license.  Regulation of law practice varies considerably between jurisdictions;  one state has even charged a publisher of legal self- help manuals with law practice. Virginia and North Carolina have established guidelines to limit these problems by avoiding “legal” advice, referring participants to experts and drafting with care. See also, David A. Hoffman and Natasha A. Affolder, “A Well-Founded Fear of Prosecution: Mediation and the Unauthorized Practice of Law” [www.mediate.com/articles/].

“Dual” Professionals   If a mediator is a member of another profession ( lawyer, social worker or psychologist) and undertakes to practice that profession during mediation – incidentally in contravention of the policy of most community centers – that person might subject themselves to specific duties arising from that profession (ethical violations or malpractice).  At the same time, they could be exposing the center to problems since the center purports to offer mediation service not whatever the mediator is dispensing.  The codes of conduct for some professions apply even if the person is engaged in mediation rather than the profession in question.  Centers should be aware if this obligates such a mediator to do something different from center policy (e.g., report suspected spouse abuse to the state).

Immunity and Insurance   Mediators may be protected by rule or statute when doing certain kinds of work, e.g., for court programs; this may be specific to mediation programs or applicable to all types of court volunteers.  Mediators may also be covered by insurance such as a mediation center policy (discussed below).  In addition, individuals can purchase professional liability insurance through various ADR organizations although most community mediators are unlikely to do this.


MEDIATION CENTER LIABILITY
Responsibility for Volunteers: In many instances, volunteers acting for the mediation center can expose the organization to liability (known as “vicarious”) in much the same manner as employees: (1) the volunteer is benefitting and under the control of the center; (2) the volunteer is acting within the “course and scope” of their center duties or assignment; and (3) the volunteer acts negligently or intentionally.  The center might be liable as well as the individual volunteer.  A center may also be liable for poor selection or supervision of volunteers as well.  These doctrines are discussed in many non-profit management books, e.g., Tracey Connors, ed., The Nonprofit Management Handbook: Operating Policies & Procedures New York: John Wiley 280 (1993).

Insurance Issues  A center which provides the place and personnel for mediation has general responsibilities for dealing with the public.  If a center is affiliated with a state department or agency or other non-profit, it will likely be covered by a general liability insurance policy (CGL) or state provisions which cover premises liability and typical operations.  These policies routinely exclude intentional activities such as fraud, dishonesty or criminal acts. A key question for all insurance coverage is whether it protects individuals against claims in addition to protecting the organization itself (individual protection is often described under “additional insureds”).  Typically, CGL policies do not cover the “professional” activities of employees or volunteers, e.g., mediating, and insurance for this work requires a professional liability (malpractice) policy.  NAFCM has information on such coverage for centers which also covers volunteer mediators.

Risk Management: Risk management refers to the process of identifying and evaluating risks, developing strategies for reducing risk and implementing a program (which could include regular safety inspections, guidelines for common situations, training for employees and volunteers, and incident reporting).  A center might start by determining: (1) whether its state has a “volunteer protection statute” which limits liability for unpaid volunteer activities involving negligence but usually not gross (“excessive” or “reckless”) negligence or intentional acts;  (2) what insurance coverage the center already has, including protection afforded by a landlord or umbrella organization or agency; and (3) whether its coverages protect the center from liability for acts of its volunteers and also provide protection for the volunteers individually.


AFTER WORD
Liability for a bad mediation result (however defined) should be an infrequent complaint in community mediation because of how community mediators operate:   when done right, the mediator does not decide, advise, or pressure a participant. Nonetheless, looking at potential problem areas may be useful not so much to avoid legal liability but to help pinpoint areas in which mediation practice can be improved.  Some ideas follow.


SOME THOUGHTS ON DEALING WITH POTENTIAL MEDIATOR LIABILITY
[image: image1.wmf]   Implied or express promises.  A mediator must be careful making representations about the services he or she will provide, particularly as to result or outcome.   In the past, some mediators made general statements such as “Everything you say is confidential.” without noting exceptions required by law or center policy (threats, child abuse, etc.)  Centers should review their forms, advertising and promotional material and speaking appearances by staff or volunteers to be sure no unsupportable claims are made or unrealistic expectations built up.

[image: image2.wmf]   Informed consent.  This concept (borrowed from medical operations) simply means that if a participant agrees to a procedure (such as mediation), this consent is dependent on an adequate understanding of what will happen.  This suggests making mediation “transparent” to participants by taking time to explain the process, checking for comprehension, avoiding jargon and regularly referring to the right to decline further participation. 

[image: image3.wmf]   Responsibilities built into agreement to mediate.   Community centers are increasingly using plainly-worded agreements signed by participants before mediation begins to be clear about how the mediation will work and to ensure that everyone’s procedural expectations are consistent. Such agreements often include specifics about what confidentiality means and the participants’ agreement that mediators will not be asked to testify on behalf of any party. Some agreements also include provision which purport to limit the mediators’ or centers’ liability to participants (which courts may or may not recognize, particularly if legalistically or obscurely worded). 

[image: image4.wmf]   Standards of practice.  If a center has its own code of ethics, participants’ “Bill of Rights,” or other standards or guidelines, it is imperative that mediators be trained and monitored for compliance. One can hardly argue that one’s own rules shouldn’t apply and they may be considered minimally acceptable conduct.

[image: image5.wmf]   Safety Issues Centers need effective policies and procedures (and training) to deal with a variety of safety matters such as escorting people to their cars in the evening, separating angry people, dealing with threats or overt action, etc.  These concerns are more critical for certain types of cases such as those involving allegations of family abuse.  Special training and protocols for such cases can include separate waiting areas, additional staff present, staggered departures and other provisions developed with appropriate expert input.

[image: image6.wmf]   Risk Assessment.  Most non-profit tenants (and landowners) are covered by property and general liability polices or by government provisions.  Many private insurance companies and underwriters (and equivalent government offices) have risk checklists or will perform free site visits and liability reviews (audits) to help eliminate potential problems.  Many books on non-profit management have simple checklists and reviews for risks.   Volunteer attorneys and other professionals can assist in these evaluations.

[image: image7.wmf]   Purported special knowledge or expertise.  Most community centers do not represent their mediators as having particular academic or “expert” substantive knowledge.  In fact, many centers do not have volunteers reveal their particular backgrounds other than training and mediation experience.  If the center allows mediators to pass out information (e.g., landlord tenant code summary, etc.), it is preferable to use material prepared by other, recognized experts.  Referral to appropriate resources is the safest approach to requests for help with information.

[image: image8.wmf]   Quality Assurance.  Community centers have led the way in developing monitoring and evaluation systems for mediators including screening, hands-on training, apprenticeship, co-mediation, regular feedback, grievance procedures, and continuing education.  However, centers have sometimes been better at identifying mediators who need help rather than providing it (“just don’t schedule them anymore”).  This typical non-profit reluctance to “fire” volunteers should not prevent centers from developing support systems to handle mediators who are having trouble or are not up to standards and – when necessary – compassionately but clearly severing the relationship. 

[image: image9.wmf]   Drafting Agreements.   Centers usually assist participants in drafting plain language agreements rather than legally worded documents.  In some areas such as small claims court or divorce work, there may be standard “magic” language which must be included and this needs to be cleared with legal counsel or the appropriate court.  Drafting what purports to be legally sufficient documents may expose mediators to claims of “unauthorized practice of law.”  Many commentators suggest that mediators not sign or initial agreements or memoranda.

[image: image10.wmf]   Refer Issues to Center Administration.   Because centers utilize large pools of community volunteers with varying backgrounds and experience, it is important to have a clear delineation of the types of issues, problems or occurrences which should be referred by the mediators to center staff.  “Red-flagging” (highlighting) things which need staff attention not only takes the burden off volunteers and reduces their stress level but also allows the center to be sure that responses, precautions and statements are consistent and appropriate. 


WHAT OTHERS SAY ABOUT LIABILITY
Nancy H. Rogers and Craig A. McEwan, Mediation:  Law - Policy - Practice, Sec. 11:03, New York: Clarke-Boardman-Callaghan (1994; Cum. Supp. 1999) 11-6, -13, -15, -18, -21.
“Except as a vague threat, mediator liability to the parties for malfeasance has not assumed a major role as a means of quality control.  As mediation use grows, however, it is likely that some mediators will be held liable for acts that would subject other service providers to liability as well.   . . .

As indicated above, courts have not yet recognized mediator malpractice. ...  If mediator malpractice is recognized as a tort, a breach of ethical requirements created to protect the parties, such as maintenance of confidentiality, forthrightness about qualifications, and disclosure of interests that preclude neutrality, may be considered as persuasive evidence of negligence. ... Because mediator frequently promise confidentiality, their implicit or explicit breach of this promise may be a source of liability based on a theory other than mediator malpractice.

[M]ost of this analysis is based on doctrines applied to other professions.  Few mediators have been sued. In part, the paucity of suits may also be explained by the fact that few parties are significantly damaged, since particularly egregious practices in mediation may provide the basis for defenses in suits to enforce the mediated agreements.”

Jay Folberg and Alison Taylor, Mediation: A Comprehensive Guide to Resolving Disputes Without Litigation San Francisco: Jossey-Bass (1984) 280, 281.
“There are very few claims against mediators and no reported cases in which a mediator has been successfully sued for damages regarding mediation services.  This contrast to the experience of soaring claims against many other providers of professional services is probably attributable in part to the fact that mediation as a professional practice is relatively new and in part to the nature of the mediation process.  Mediation produces a consensual result reflecting the participants’ joint determination of what is fair and appropriate.  Participants are generally satisfied with mediation services.  Lawsuits and claims are the result of dissatisfaction.    . . . .

The potential liability of the mediator to a participant may arise from a number of different legal theories.  A mediator could conceivably be sued for fraud, false advertising, breach of contract, invasion of privacy, defamation, outrageous conduct, breach of fiduciary duty, and professional negligence or malpractice.” 

Leonard L. Riskin & James E. Westbrook, Dispute Resolution and Lawyers, West Publishing (1987) 214).
“The risk of a successful lawsuit for professional negligence (malpractice) is extremely remote.  Plaintiffs would have difficulty establishing not only the standard of care but also causation and damages.”

Stephen B. Goldberg, Frank A. Sander and Nancy H. Rogers, Dispute Resolution: Negotiation, Mediation, and Other Processes (3rd ed.) New York: Aspen (1999) 203-204.
“More frequently, no remedy has been specified for a breach of the mediator’s duty.  Where no remedy is provided, the laws presumably would be enforced through civil actions, filed by those harmed if the mediator fails to comply.  However, there are no reported judgments against mediators and few reports of suits.”

Center for Analysis of Alternative Dispute Resolution Systems, National Standards for Court-Connected Mediation Programs Chicago: Center for Conflict Resolution  1992 [http://www.caadrs.org]

14.0 LIABILITY OF MEDIATORS  Courts should not develop rules for mediators to whom they refer cases that are designed to protect those mediators from liability. Legislatures and courts should provide the same indemnity or insurance for those mediators who volunteer their services or are employed by the court that they provide for non-judicial court employees.

COMMENTARY:   . . . The Standards recommend that whatever protections are in place for non-judicial court employees in any given jurisdiction be provided for mediators who serve as volunteers or are employed by the court and receive court referrals. This will allow courts to encourage the participation of individuals as mediators by those for whom the risk of suit otherwise would not be outweighed by the level of compensation for their services. At the same time, standards of liability for malpractice in mediation, as in any other profession, can continue to evolve and litigants who participate in court-connected mediation be protected from injury.

If you have comments, questions or suggestions concerning mediator or mediation center liability, or related topics, please contact Ben Carroll or the National Association for Community Mediation, 1527 New Hampshire Avenue, NW, Washington, D.C. 20036, Tel: (202) 667-9700 x213, Fax: (202) 667-8629, E-mail: nafcm@nafcm.org.
Notes in THE COMMUNITY MEDIATOR are intended to be useful and balanced but are not legal advice, formal policy statements of NAFCM, or required reading.








