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…the definition of truth is subject to the circumstances and substance of the negotiation.  


White analyzes the difficulties of drafting effective ethical rules for attorneys relative to the idea of being “truthful” and “fair”.  The article is divided into three sections.  There are a number of reasons it is difficult to draft acceptable rules concerning “truthfulness in negotiation.” (68)   First, negotiation does not occur in public.  If a negotiation ends in settlement there is never a public hearing held and therefore there is no means by which to test the truthfulness of the negotiators.  Second, due to the wide range of various types of disputes, there is no way to draft one set of ethical norms that would apply to every negotiation.  For example, the ethical norms expected from someone who is negotiating with terrorists would be substantially different from those who were sent to negotiate with the public on behalf a government agency (69).  The last issue White raises is that the negotiator’s responsibilities are in conflict with one another.  “On the one hand the negotiator must be fair and truthful; on the other he must mislead his opponent.” (69)  A successful negotiator must make his opponent overestimate the value of his case.  


White examines the factors that may influence one’s definition of and expectations around the idea of “truthtelling” are examined in the second section of the article.   First, he argues that the definition of truth is subject to the circumstances and substance of the negotiation.  To support this argument, White uses the following example:  “Because of the policies that lie behind the securities and exchange laws and the demands that Congress has made that information be provided to those who buy and sell, one suspects that lawyers engaged in SEC work have a higher standard of truthfulness than do those whose agreements and negotiations will not affect public buying and selling of assets.”  (71) Further, White asserts that one’s definition of truth is subject to a person’s regional and ethnic background (71).  For instance, a person from a small community in which all of the people possess similar experiences and backgrounds might have different expectations concerning truth than someone from a large community in which the regional backgrounds and ethnic compositions vary (71).


Finally, White utilizes five examples to assert his claim that a negotiator is not and cannot be “truthful” in the broadest sense of the term instead the negotiator is allowed to alter his behavior/definition of truth case by case.  For example, an attorney is expected to misrepresent his true opinion about the meaning of a case or statute when he is writing his brief or arguing his case (72).   It is an attorney’s responsibility to argue for an interpretation of the law that favor’s his client’s interest.  While in this case the attorney is expected to deviate from the truth, White provides an example in which it may be acceptable for the negotiator/attorney to lie.  If a plaintiff’s attorney explains to defense counsel that he thinks a case will settle for $90,000 and he asks defense counsel does he think his client will pay that amount, what is the proper response for the defense counsel who has been instructed to settle the case for any amount under $100,000.  If the defense attorney says no, he is lying.  If he hesitates, he tips his hand to the plaintiff’s attorney.  


White concludes by asserting that due to the obstacles and difficulties of writing and enforcing effective ethical norms, drafters should “reject better and more desirable rules for poorer ones simply because the violation of the higher standard would cast all the rules in doubt.”   (76) 
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