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“Should we interpret the expansion of ADR as the development of a more responsive, humane justice system or as another aspect of the elimination of state social services for the poor?  Is this a move toward better justice or cheaper justice?” (1)


Merry analyzes how the emergence and rapid development of alternative dispute resolution (ADR) has impacted state social services for the poor and disenfranchised.  She asks:  “Should we interpret the expansion of ADR as the development of a more responsive, humane justice system or as another aspect of the elimination of state social services for the poor?  Is this a move toward better justice or cheaper justice?” (1)  To address this provocative question, the ADR systems are divided into two tiers:  1) those which replace expensive litigation and 2) those which replace low cost litigation in lower courts.  The first tier is comprised of those cases which involve commercial or public interest conflicts among businesses, government and public interest groups.  The litigants in the first tier have the resources to deal with their conflicts and thereby choose to move out of the more expensive legal arena into one they hope will be cheaper and faster.  However, this analysis is focused on the second tier.  


The second tier consists of conflicts that involve families, neighborhoods and small property claims.  Although the litigants in this tier are unable to afford professional legal help, the state provides them aid by appointing defense attorneys and prosecutors or they are able to utilize small claims court for a minimal fee.  Thus, according to Merry, ADR systems replace legal services, which are of minimal cost if not free for the litigants (2).  Merry argues that in the second tier cheaper ADR systems serve to benefit the state, while they may be of detriment to the litigant and most of the expansion of ADR systems has occurred in the second tier.  In some cases, ADR systems are preferable for litigants in the second tier.  Based on data Merry obtained from research she conducted in 1980 on three mediation programs handling family, neighborhood, parent/child and small property cases in New England, mediation is most effective in conflicts between neighbors.  In these conflicts, both sides have grown weary of the on-going dispute and mediation provides an opportunity to end the dispute in a way that both parties feel relieved.   


However, in the cases in which the parties are unequal, justice may be sacrificed.  Merry provides the following example:  “I watched one mediation session in which an elderly lady complained about the noise her neighbor made building a boat only a few feet from her door.  He retaliated by complaining about her dog’s defecation in his yard.  In this mediation session, the large, aggressive and outspoken young man overwhelmed the timid older lady.  Although he was violating zoning laws, he was overbearing in the mediation session and did not agree to stop building his boat until he was finished.” (5-6) Merry also examines cases that involve domestic violence and child abuse to further support her argument that mediation is less effective in cases in which there are dramatic power imbalances.   In these cases, Merry asserts that mediation poses two distinct problems:  1) the inequality of bargaining power between the perpetrator and the victim; 2) the mediator has the tendency to ignore the violence and concentrate on problems that are easier to negotiate (6).  Merry offers the following example regarding mediated conflicts between parents and their teenage children:  “In most cases, the parents had going to court charging their children with one of three offenses:  truancy, runaway, and stubbornness.  Although many of the runaway cases involved incestuous relations between fathers and daughters, these issues rarely came up in mediated sessions, even when the incest was known to the professional staff.”  


Merry concludes her analysis by asserting that for the first tier of litigants who voluntarily elect ADR to avoid expensive litigation, ADR is a movement which provides better justice (10).  However, for the second tier of litigants in which litigants are often encouraged/forced to participate in ADR systems as opposed to subsidized legal services, ADR only sometimes provides better justice (10).  When the power balance between the parties is equal, then mediation produces better, more responsive justice.  Contrarily, when the power relation between the parties is substantially imbalanced, then the results may be detrimental resulting in cheaper justice instead of better justice.

Ethical Practices [OE]
Consumer Focus & Involvement [MC]

· Access & Information About Services [MC-3]

� Merry, Sally Engle.  “Alternative Dispute Resolution and Social Justice:  The United States’ Experience.”  March 1997.  <http://www.vuw.ac.nz/nzidr/Papers.htm>.





