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What goes on in the other room? Breaking down stereotypes and

stimulating new thoughts at mediation: an opportunity for both sides.

I-.vci wish you could sec and hear

c\;iiil\ what is jjoing mi "in the oilier

room" ;ti a mediation? One of ihc many

wonderful tilings about being n profes

sional mediator is that you get lo do exact

ly thai, while also helping to shape [he

outcome. Imagine yourself mediating

approximately 150 cases per vearlbi clow

Id 10 ycai S. What would vou have Icai m'll

by now in general terms thai you could

pass on Hi counsel lor both sides without

violating confidentiality or unfairly tipping

the muIis of neutrality? \Vh;u myths, mis

conceptions Mini half-imilis seem .ill too

prcvaleni in hmh rooms and how might

their general disclosure yield an improved

and more productive setdemeni atmos-

piicrc on ii going-forward basis?

From a plaintiffs perspective, tire

lirsi tiling io recognize, understand and

account for to the extent possible, is the

highly cynical and negative ways thai cer

tain plaintiffs and plaintiffs' counsel are

sometimes perceived in the other room. It

is not just that your client's injuries arc

generally minimized or that then future

ditlii uliies are consistently discounted;

what is even more significant is the process

liy which this seems to occur, I'tainlid's

and theii counsel often underestimate, oi

choose in ignore, the extent to which theii

own credibility and motives are being

questioned in tIk-oilier room. In doing so,

they often fail to see how this can allcc i the

likelil (1 ol a negotiated settlement,

Without tiu- intervention ofa skilled medi

ator sometime early in the day, the process

is unlikely to proceed beyond this point,

A recipe for success

Most mediators quickly learn thai the

psyi hn need to vent before serious settle

ment negotiations can commence is nut

the exclusive province ol the plaintiff's

room. Man) defendants li-i-1 viitimi/ed as

well, extorted into paying high seidemcnts

aftci iieing exposed to tlie reality ol

defense costs, the inlloJhiliiv ul aitoincv-

fees statutes, and the general unpre

dictability of die jmy system itself. If credi

bility is sacrificed at an cai !v stage, wlielhei

n be thai ofcounsel oi thai of the mediator,

the parties may never tome to find out thai

then ultimate, fina! numbers would noi

have been particular!) lar apan, A certain

amount of compassion and empathy must

therefore be served up hi the mediator in

both rooms, seasoned with an early

exchange of mutual respect, if the da) is i"

progress towards a satisfactory conclusion.

Always give the mediator the necessary

lime to develop this core oi base from

which iht.1 settlement can and will grow.

I low lines line gel of I to 11 us neccssan

"good start" within a traditional mediation

format? II 'a joint session is held, it sin mid be

nort-oonfroniaiional and presented respect

fully. If the parties go direeth to private cau

cuses with the mediator, time should be

taken io analyze both the strengths and the

weaknesses ol each position. (inissh inflated

opening offers, foUowed hi insulting low

responses, and crowned with each side

declaring thai "ii does not wish lo bid

against itself," generally lead nenvhere if not

swifllv ignored or circumvented. Vnt this

reason, it olien is a good idea to attempt to

establish new levels ultras) and undo stand

ing between the sides before any numbers

Lire exchanged, even il that means just dis

cussing the issues at lirsi and putting off the

exchange of numbers for some time,

Alternatively, even ;tt an cai ly juni lure, both

sides can be encouraged to make condition

al moves via bracketing ("I'll do this il you

do that") in order to build trust anil limit

negative ie;n linns.

Io do otherwise, is to risk that you, as

counsel, will be pen cived as eithei undu

ly opportunistic, unethical, or both, and

constitutionally incapable of seeking a

result that is lair and just fin all con

cerned. Without the trust-building inter

vention ol the mediatoi ai the >om-

mencemeni ol the day, the plain tit! is

likely l<i be mis|)euciveil - regardless of

the seveiily of his or her economic or per

sonal loss - as undeserving and only seek

ing tn selfishly win the lottery regardless

ol"what mi pat i thai might ha\ e upon oth

ers. The reaction of the other side to such

stimuli is predictable: hard damages will

he dismissed as being merely soft tissue;

receiil injuries will lie characterized as

pre-existing; and unwanted periods ol

unemployment will be seen as intentional

lailuies to mitigate - all in the name ol

the plaintid never wanting to work again.

Against the hat kilmp ol these easily

triggered stereotypes, valid pain and suf

fering can become synonymous with

greed; consequential damages can hi'

labeled as pure speculation; and punitive

damages are olien considered lo he not

even worthy ol discussion IVihaps most

tragically, real emotional distress will

often be perceived as feigned, non-exis

tent or attorney-inspired, so thai the dili

gent efforts of plaint ill s i on use! to devel

op a sound legal theory and assemble

detailed factual data are often placed

under the demeaning umbrella of hill

padding or fraud. Rcerettablv, diis is

sometimes the soil in ninth your early set

tlement demand must be planted, unless

ol course you have acted in some way

prior io, or ai the commencement of, the

medial ion lo temper suth nuspen eptions.

How can you demonstrate to the

other side thai you are seriously willing

and able to engage in an honest and pro

ductive nudial ion? I )ne ivav to do so is to

show thai vou have checked your own

biases and stereotypes ai the door or. bet

ter yet. nin allowed ihem io flourish dur

ing pre-medialinn discussions. The way

io demonstrate to the other side that you

are willing and able io be part oi a credi

ble negotiation is, simply stated, to show

in all ol Mini dealings with the parties

and opposing counsel thai you have

evolved pasi a biased and overly simplis-

tii view of their role and purpose and are

See Mirudvilrh, .\\-\l (tree
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prepared to deal with the case in ;i

straight-forward manner.

ll'you aic ol the riew lhai it would be

iuii;tir for defense counsel to ding i<>

some (il the generalizations ami negative

views discussed above, and that doing so

iiuiild inevitably timid and distort the set-

tlcment process, shouldn'l j'ou. as |li.mi-

lifl "s counsel, be equally receptive to

examining whether you and your clieiu

might similarly be harboring some p;ual-

lel misconceptions regarding the de

fense? If some of their generalizations are

painfull) inaccurate when applied to ail

ofyour cases and clients resulting in a liar

in i«i(li sides arriving at a tail seidemcnt,

might ion also have some thai, while

accurate on occasion, only serve to under

mine [he settlement process ivhen

unthinkingly applied in each instance?

When preparing for and engaging in

mediation, examine what myths, miscon

ceptions and half-truths offered by the

defense might your .side he susceptible to

believing. Moreover, consider how a less

generalized view of the defense could

assist you in achieving more satisfying

results in you: cases.

I submit that the following list of

assumptions, to the extent they may be

operative ;it a mediation, can constitute

the mirror image of the defense's own

recurring and frequently inaccurate beliefs

(e.g., thai your clients are unhurt, undam

aged, unmuhlul and unworthy of com

pensation). It is the central llti'sis ol lins

article that, just as the)-do themselves and

their clients :i disservice by clinging in su< h

a one-dimensional analysis, so loo docs

the plain tills1 bar in not critically examin

ing iis i"in rarelv challenged assumptions.

U'hai follows is a suggested reconsidera

tion of some of the closely held beliefs of

some plaintiffs and their counsel whit h. in

fact, may noi always be in play.

MYTH #1: The defense is a monolilh

nncl I here .ire no potential points

of agreemenl which are likely to

resonate in, or emanate from, the

other room.

Ihr first point ol inaccuracy is thai

"ilu- defense" speaks with but "one voice."

Nothing could be furttier from the truth.

Often, many complex and dillmng inter

ests and views exist witliin the defense

room itself. Indeed, dun* can lie an on-

going mixture ol interests ami a continual

shifting ol alliances between defendants

and co-defendants, insurance carriers and

iheir insured's claims representaiives and

their supervisors, attorneys and their

i lients. and sometimes even among lawyers

within the same liini. VVhethei these

potential points of departure align or

divide along lines ofprinciple, pragmatism

or self-inieresi, ihey are molded bv sulyec-

tive (actors, sudi as individual personality,

personal stature and the client expecta

tions, none ofwhich are static or 100 per

cent predictable. Only by understanding all

uf the varied forces at pia\ tan you fashion

a inily satisfactory approai h to the defense

which allows the oihci side to expei ience a

feeling ol shared success necessary to any

£i«k1 settlement.

First and foremost, you always need

in have an understanding i>l "whose ox is

being gored" in the other room so ihai

you and the mediator can fashion a theo

ry or approach which either bypasses or

takes advantage of these potential factors.

The first critical question ai the begin

ning nl the day must always be who is.

and who is not, in the othci room. If il is

the same defense attorney whose errant

advice led to the litigation in ihc first

place; a percipient and vulnerable UK

executive who laded to recognize the

na.-i\ for legal inpul until il was ton late;

Ol a middle manager who ignored safety

warnings oi h:nassnu-nt complaints ;il

any early stage, a diliercnt approach will

mid to be taken in each instance.

Likewise, il the defense room is

notable lor who is absent and no longer

pan ol the defense team, such as a prior

insurance representative who set the ini

tial reserves m the case too low or a since

discredited prioi Ian lirm lhai plat ed too

many eggs in its summan judgment bas

ket, yoin presentation through the metii-

amr niiisi be tailored to lit the individual

i iuunisianccs of, not onl) ihe individual

case, bin die unique moment in time thai

now makes settlement possible.

The k<ri frankly, m both sides, is to

avoid a one-si/e-Mts-all approach to each

iase. Much as a mediator is challenged:

not lo do ibis if In- or she wishes to be

effective on a consistcut basis, so. ion.

must counsel on boih sides he louver

diligent in recognizing the nuances and

idiosyncrasies ol each case and the

unique pi on use presented bv a partit ular

mediation opportunity,

MYTH #2: Defense lawyers don't

really want lo settle; they jusl want

to keep billing llie file for as long as

ihey can.

More ill.in ever, defense linns realize

that their ability to keep their clients bom

switching linns in a competitive economy

ultima!eh turns on maintaining cosi-

favorable results in relation to their

client's ove i all litigation expense

Regaidless ol whether this objective is

directly traceable to a defendant's con

science, concern over negative publicity

or professional embarrassment, fear nl

jury reprisals, m direct loss of an institu

tional client, a rough justice can and usu

ally dues emerge from the other room

when they are offered a lair opportunity

lo com | ii i in list ■. In I hi' e\en( lhai they are

noi so motivated, however, nothing

makes their task of avoiding settlement

easier than your own seemingly unfound

ed accusations <>i unjustified personal

attacks. Regardless of their own biases oi

self-inicrest, you and your client can do

much lo shape the agenda by putting

forth a realistii position thai takes into

aecouni the defendant's own circum

stances anil wider concerns.

In pie-medialinn discussions, when

yon i Imiise io denigrate opposing counsel

widi tile attitude thai they air more inter

ested in serving their own interests than

thai of their client's, you convey exactly the

same insuh whk b they do in assuming (hat

you only see the piesenl In i gat ion in ii-rms

of volir own ITCOverv. lake VOU. many ol

[hen] become quite ilose to iheir (lients.

identify with iheil interests and needs, and

hold social and political beliefs tliat are

parallel to those nl their constituents.

Never assume dial the defense counsel

believes in its own position any less than

you do or ihai thev feel thai lighting foi

thcii client's interest is any less necessary

or impoi lam than tin.- < hallenges in whit b

Sit Miisiuvilch. Next
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you have been drawn. Your conduct din

ing discovery and dining the medial inn

itself can go a long way towards determin

ing whether oi not ilns can or will present

an opportunity lor them to conserve

resources and end the dispute in .1 moie

economical way. Implying that "they jusi

w.mi in hill 11ifii file" is probable the surest

way hi alienate them, make them defen

sive, and create the long tirade nl litigation

thai you arc trying, for your client's sake,

10 avoid at all costs.

MYTH tt'S: Insurance companies .ire

only interested in Ihe bottom line

and Ihis always acts to the detriment

of plaintiff and their COWlsel.

While true i" .1 considerable extent,

ihis may not be its detrimental as one

might suppose. I'm another way, since an

insurance company's inherein iniercsl is

in (he bottom line, and thai bottom line

very minli includes liow a jury might

read in a case and the extent to ivhii h a

given case might make "bad law" in relat

ed industi it's or give rise to similar < laims

from other insureds, a purely mercenan

com Lin on the pai 1 of the insui am c car

rier may nol be such a bad thing for the

plaintiff Hm there are other factors to

considci here as well.

They, like you and your client, wani

10 feel that they have been treated laiily

and imi abused or demonized. .\i the end

11I the day, like all ofus, the insui a nee car

rier and defense counsel wani to feel

nood about what they have accomplished

ami respected lor what they do. Most

good plaintills' lawyers know that ihis is

belter achieved by appealing to tluii

heightened business judgment rathei

ihan beliuhng their lanics in philosophy,

Ii 1- nlso lining to assume without

thorough investigation and inquiry that

they have no sympathy for your client's

plight. While insurance companies can

indeed he perceived as unfeeling corpo

rate institutions, tht.- persons »vbo work

foi them, and pal liailarly then newer

mi'inhiTN. may noi be. More importantly,

in thf exteni thai their own natural sym

pathies may lit- jaded by years speni skep-

tically reviewing claims of questionable

merit, they nevertheless remain extrvmc-

ly sensitive to the potential Im juries to be

manipulated lor enlightened) bv skilled

{ilainull"s counsel and arc nlien even

more knowledgeable than you au- about

die most recent, substantial or cutting

edge verdicts. II ii translates into an

acceptable settlement far your client, ii

it-ally docs not matter thai iheir concern

i1* rooted in their own sun n a I vnlnn the

insurance bureaucracy, ratlin than in

compassion for your client. They do not

have to share your philosophy i<> want of

need a common result, and yon need to

clear a path for [hem to do so which docs

not iinph sm render, lack of moral con

viction, in a shortage of courage. In

short, let them !)l' who they are so long as

il works for your client.

MYTH #4: The defense has unlimited

funds and so it really doesn'l mailer

lhal much what Ihe case settles for

■il the end of the day.

Genera!izations :uu\ misperceplions

like this tend to obfuscate ihe ofTcr-and-

demand dialogue during the mediation

and undermine the process greatly.

Whether ii is a large munii ipnlily, an

insurance conglomerate, a Fortune ."><)(>

company, or a publicly-traded eniitv,

budgets do exist in the defense world and

ignoring or surpassing them can liave

real career conseijuences on ilie individu

als involved. There truly is .1 point

beyond which they will not go. As a con

sequence, particular!) in the case of

smaller, non-insured defendant s w here

colleclability is an issue, voui mediation

(subjei t to strict standards of verification)

may sometimes need to lake on the char-

actei of a coopcratK'e endeavor, with all

sides working collectively to allow the

defendant to continue la exist, while also

seeing that the plainlifl is uasonahly

compensated ovei time

Also, ii should he noted 1I1.11 ihe

"defense position" at mediations often lias

an important history within the defense

camp which must be taken into considera

tion by any settling plainiill'. The extent to

which the case has previously been "round-

tabled," the evaluations previously made

In counsel in its status reports, and the

reserves that have been set, all have great

bearing on ihe ■■ellkiuint [uiHess. Since

this i1- what ultimately sets the apparent

outside parameters ol any plausible settle-

mem, such factors should be doseh con

sidered and investigated lullv to the extent

possible. Blanket assumptions thai the

claims representative or iisk manager has

unlettered access to unlimited sources <jf

lunik and is [ailing 10 make them available

to you only out of personal stubbornness,

reflect a natvc and superficial understand

ing of the insurance process and make it

thai much more diltuuli 10 accomplish

their possible reconsideration,

MYTH #5: What really matters is

what happens .it the mediation itself.

Since most Cases settle, their

ultimate value is not directly lied to

how e\lensively they are worked up

prior to the mediation ilself or the

existing relationship between counsel

that has or has not been developed.

11 is almost always necessary for

plaintiff's counsel to begin to sell its case

i<i the other side at an early stage. Ihe

initial evaluations of your lam lor trial

and your own potential competence as

trial counsel figure prominently into ihe

presumptive settlement value thai any

mediatoi tan achieve lor you in a given

i:im\ Ihe iclationship ol respect and

credibility thai you create with opposing

counsel long before the ease is even sei

to: mediation will beai direcilv upon this

uppei range as well, to simply "leave ii

all 10 the mediator" is not a particular!}

effective strategy.

While some mediators and some

approaches ai mediation can. no doubt,

achieve grealei icsultsloi your eticnt, the

mediato 1 i-- still ultimately building upon

ihe lacts lhai you have established

through din oven, ihe demonstrated like-

ahilnv of voui diem ;u deposition, and

your own perceived willingness and abili

ty to proceed 10 trial if not adequately

deterred by a lair settlement offer ;ii

mediation. As such, every <;tse should he

approached as il j| were going to go to

trial (even if it is not) in 01 clei 10 have the

best possible chance that it will not need

to do so. Your trial calendar and past ver

dicts need let hi' understood, respected

Sir tWoscovitcli, XpxI I'm;/'
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and appreciated by the other side, and

voui (liciii and you musi reflect [he

appropriate level ofemotional and finan

cial resolve, particularly during the medi

ation itself.

|usi like you can sometimes it-ll when

.1 defendant truly has to settle a case and

would noi hesitate (o use thai to your

advantage (c.*;.. in order to allow an

upcoming sale or merger to go through),

so loo can the defense sense 01 smell

when you really are not in a position in

try your client's case. The Failure to take,

complete 01 compel discovery; ncglct tine

to hire or designate experts: not bother

ing in interview or set out-of-statc deposi

tions for key witnesses, all send a strong

message that von will need to take what

ever is offered by the defense at the end

of tin.' day. li is vour ability to demon

strate the existence ofanother option and

your own willingness to risk trying the

case in order to get a more satisfactory

result, which creates measurable strength

and power in mediation. (Note, however,

thai this must be a function ol yom own

credibility and preparedness, rathei than

mere blustci and hyperbole).

MYTH #6: The liming of Ihe

mediation and Ihe choice of the

mediator don't matter all that much.

Nothing could be further From the

truth. ~l~he defense often leverages its

choice of a mediation dale around upcom

ing expert designations and depositions,

required federal filings, potemiiill) dispos

itive motions and othei tiiturc litigation

burdens, and you should noi hesitate to da

so as well. Such tactical planning by both

sides encourages a collaborative ell"on

aimed ai highlighting the relative likeli

hood and reasonableness til settlement lor

each side. Both parties need to be aware

that the liming of the mediation tan have

a direct bearing on it s results.

Further, lather ilian a passive ap

proach ol "il it's meant to settle, il will set

tle," both counsel need to take a proactive

position as to the anticipated mediation,

including where it will be held, who will

be present, how much time is in be allot

ted, what fee split is appropriate tinder

ilie circumstances, and. perhaps most

importantly, which mediatoi will have

i iL-ilihiim and persuasive influence in

both looms

The cavalier altitude thai specific

mediators are fungible and that the medi

ation process itsell can be repeated over

and over il not initially successful, is an

extremely dangerous and i ounter-pro-

ductive one. li is essential thai von put

maximum thought into which mediator is

righl for which case and thai you not

make the error of assuming thai doing a

"(Ila run" with a less experienced media

tor might not cany with it certain ulti

mate consequences, (lost considerations

or posturing often need to take a second

ary role to the credibility and effective

ness ol the medial ion process itsell.

Building upon a previously failed media

tion can be an ominous undertaking.

While ceriaiuh noi insurmountable, it is

rarely worth the minoi savings inclined

through earlier experimentation. If you

are going to do u, do it right.

Conclusion

1 [opefully all of these important

i hoi( es and dct isiuns will be made, on the

basis of real information gathered by both

sides and without giving undue weighl to

the kinds ol myths ami stereotypes which

have been explored in this article.

Focusing upon "over-reaching plaintiff's

counsel" and "heartless defense lawyers"

will not make J'OUI task any easier. A real

istic, credible atrd also individualistic

approach to (asc evaluation, however, can

only yield beltet results ii: the settlement

process. (living the oilier side the benefit

of'tirc doubt on occasion ,}n<\ encouraging

them to push jinst their own mispercep-

lions aboul vou and yom client in a given

case, elevates the practice and the role

that we all play within it.

Gfttf Moscmiilcli mediates exclusively for

ADR Set vim. Inc. in Ceulury City, down

town Los Angela and Orange County. He

has I'ri'ii mediating on n full-time basis since

1999 ami specializes in employment, personal

injury, ami civil rights <■«>«. as uvll i:s cqhi-

merdal matttn uwl legal malpractice issues.
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