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By David McNabb*

l. Introduction

This article discusses your authords
practice as an Ombudsman with RBC
Financial Group and its 12,000,000
individual and business clients in
Canada. The RBC Ombudsman service
is voluntary and free for clients. Your
author is an employee of RBC with a
mandate to investigate and resolve fair
dealing issues in escalated complaints
and systemic issues, using ADR and
conflict resolution techniques. Our
recommendations are non-binding.

My practice with RBC business and
functional leaders involves vigorous and
robust discussion when necessary, and
acceptance of my independent role. Most
understand that my views and my role are
instruments of company governance and
reputation risk management, resolving
how RBC values of excellent service and
integrity are extended in client relations.
I do 99.9 percent of my casework by
phone and correspondence from my
office located in Toronto, home of Major
League Baseballs Toronto Blue Jays.

Adjudication ideals or didols6 (as I call
them), like independence, impartiality,
procedural fairness, openness, access,
and public goods are standards that |
use to orient my practice at a distance
from the parties, and to locate normative
effects. The Ombuds Committee of the
American Bar Association (ABA)
Administrative Law Section! identifies
two of these idols: independence
and impartiality, in addition to the
Ombudsman idol of confidentiality,

1. ABA Administrative Law Section, Ombuds Committee,
available at http://www.abanet.org/dch/committee.cfm?com-
AL322500.

as essential guides to the Ombudsman
practice in Classical, Organizational,
Executive, and Advocate contexts.

The ABA Administrative Law Section
website provides a good sense of the role
of an Ombudsman as it exists in U.S. and
state governments and their agencies, and
in universities and colleges, healthcare
settings, and private sector companies.
There is a real difference in Ombudsman
practices and models in different sectors.
A complete discussion of the differences
is beyond the scope of this article, but
the ABA Administrative Law Section
Executive model is a good reference
when structuring a consumer financial
services Ombudsman role inside a large
company. It was one of the sources
relied on to inform the structuring of the
RBC Ombudsman office and my input
to the Canadian Bankers Association
in the structuring a national, industry-
based Ombudsman service in Canada.

Your author practices fair process and
does not pretend to practice law. | work
privately with clients, inside a consumer
financial services provider. | use distance
from the parties and narrative mapping of
circumstances, information, and recollec-
tions to create understanding and order.

Focusing on the circumstances of
the parties and the effects and impres-
sions introduced by Ombudsman work,
analysis, investigative reports and
recommendations can be thought of as
obeing present6 with the parties. Find-
ing, shuttling, engaging, and interpret-
ing case gaps and case data between the
personal realities and feelings of each
party, consumers on the one side and
bankers on the other, requires Ombuds-
man bridgework that builds trust. | use
self-distancing and understanding as
normative techniques or otechnologies,6
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together with the apparent contradictory
idols of openness and confidentiality,
to create normative effects and resolve
party acceptance. It is the new relation-
ships between openness, confidentiality,
self-distancing, and understanding that
occasion safe and reliable Ombuds-
man bridges for dispute resolution.

My basic thesis is that the legitimate
enterprise of creating new relationships
between normative technologies and con-
tradictory idols will occasion acceptance
of Ombudsman outcomes for or against a
particular party. Right and wrong, errors
and omissions, and fairness in all of the
circumstances will reveal themselves,
safely, through reality-testing by a senior
banking peer (the Ombudsman) working
independently and privately with all par-
ties. That is what is meant by the private
enterprise of independence and fairness.

Additionally, just as the Sunshine
Skyway Bridge has effects on Tampa
Bay and the surrounding communities,?
an Ombudsman bridge also has effects
on bankers and consumers by its very
presence in a system of consumer re-
dress. Normative influence from a fair
process goes beyond a particular dispute.
Consumers and bankers familiar with
the Ombudsman alternative adjust their
own behaviors, enhancing their mutual
influence in future consumer financial
services relationships. The potential
for litigation and its direct and indirect
costs are reduced. For disputes not
resolved, arbitration and litigation op-
tions for consumers remain unaffected.

Reality-testing contributes to prac-
tice leadership. The question arises: If
consumer redress is not determined in
the rules-bound, normative space of
the law with all of its protections, how
can consumers and bankers be fairly
heard in a practical sense and how can
Ombudsman services and outcomes be
legitimate, independent, and fair? The
explanation must begin with some his-
tory and context about the operation of
the RBC Ombudsman service, including

2. Ed. note: This article is based on a presentation at the ABA
section of Business Law Spring 2006 meeting in Tampa,
Florida.

statistics. Then this article discusses the
private enterprise of independence and
fairness in a practical sense, followed by
a discussion of legitimate Ombudsman
outcomes and private settlements, adju-
dication idols, and then my conclusion.

Il.  Background and Role

RBC Financial Group?® is the largest
banking group in Canada by market
capitalization and assets and has signifi-
cant market shares in all of its consumer
banking, investment, and insurance
businesses. RBC is one of the most
recognized consumer brands in Canada
and one of North Americads leading
financial services companies. Royal
Bank of Canada, the ultimate parent of
RBC member companies, is listed on the
New York Stock Exchange as 0RY.0 Its
financial performance ranks in the top
quartile of North American banking
groups. RBC Ombudsman services are
also available to the 2,000,000 consum-
er clients of RBC located in the U.S.

In response to the voices of small
business customers who felt poorly
treated by large banks coming out of
the economic recession in Canada in
the early 1990s, discussions between
the industry and the federal regulator of
banks in 1993 resulted in small business
access to a national system of non-bind-
ing, independent third-party mediation
of disputes between small businesses
and banks. In 1994, each Canadian bank
established and administered access to a
national system of dispute resolution for
small business clients. Within a year,
with little evidence of participation by
small businesses, the head of the Cana-
dian Bankers Association agreed with the
federal Minister of Finance that all large
federally-regulated banks would estab-
lish an internal Ombudsman Office to
hear and resolve the complaints of small
businesses. Each of the handful of large
banks established an Ombudsman office.

In late 1995 your author opened the
RBC Ombudsman office and took the

3. See RBC Financial Group Corporate Information, available at
http://www.rbc.com/aboutus/index.html.

first telephone calls. In 1996, a year later,
the first industry Ombudsman opened
for business to consider small business
disputes and then, a year after that, per-
sonal banking disputes were added to the
mandate. David Agnew is the successor
Ombudsman for Banking Services and
Investments. Today, at least ninety-five
percent of consumer financial services
clients in Canada have access to an indus-
try Ombudsman redress system.

RBC Ombudsman services are avail-
able without cost to all individual and
small business clients of RBC Financial
Group member companies around the
globe. In addition to casework, the RBC
Ombudsman proactively recommends
product/system/service changes in the
interest of RBC and its stakeholders,
thereby contributing to their long-term
prosperity. Our office, like the internal
Ombudsman office in each of the larger
banks, exists by informal agreement
with the federal regulator, an arrange-
ment going back to the mid-1990s. |
am not aware of a statute that compels a
large bank to have an internal Ombuds-
man office. Also, like the Ombudsman
office at other large banks, our office
is small. The RBC Ombudsman has
three case managers including the Om-
budsman and two deputies. The RBC
Ombudsman has access to the President
of the company on a regular basis and
certain board committees as necessary.

I bring a formal background in ADRA
Alternative Dispute Resolutionfto my
role as a Deputy Ombudsman in addition
to my subject matter expertise and experi-
ence in banking and investments. | started
my career with RBC thirty years ago; |
completed an LL.M. in ADR two years
ago at Osgoode Hall Law School at York
University in Toronto. | am not a lawyer.
I was admitted to the LL.M program due
to my extensive experience in dispute
resolution. I am a Chartered Mediator, C.
Med, and | sit on two-mediator accredi-
tation committees--one for the Toronto
court system and one for the ADR Insti-
tute of Canada. The ADR Institute grants
the Chartered Mediator designation. Re-
cently I qualified for and was added to
the oindustryd roster of Arbitrators for
the National Association of Securities
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Dealers in New York. One of my proud-
est achievements is my 1998 Volunteer
of the Year award for excellence in
Mediation and facilitation given to me
by my local not-for-profit community
mediation service, Conflict Mediation
Services of Downsview. | am the chair of
the research committee and board advisor
to the Forum of Canadian Ombudsman.
Some of my professional colleagues, with
whom | share the same facilitative style
of mediation, will be interested to know
that | also see value in an evaluative
approach to mediation. | have realized
through experience that consumers actu-
ally want someone to decide fairness is-
sues, even if the decision is non-binding.

I11.  Processes and Scope

The intake and triage of the contacts
that arrive in the office every day are
managed by two experienced adminis-
trative staff assistants with the advice of
the RBC Ombudsman and deputies on a
rotating basis. So, we have two opera-
tions in our office: contact management
and case management. At RBC we char-
acterize the Ombudsman as ostep 36 or
olevel 36 in the published RBC complaint
escalation and referral system. RBC has
four steps in this laddered system of es-
calation which can be accessed by clients
through branches, mobile specialists, the
telephone, and the RBC website. Clients
are encouraged to start at the source and
speak with RBC staff and managers at
oOstep 16 where the problem arose. If still
unresolved, clients then access ostep 2,6
the RBC Customer Relations centre, a
central office staffed with senior problem
resolution experts. 0Step 30 is the RBC
Ombudsman office and ostep 44 is the In-
dustry Ombudsman service and other ex-
ternal consumer supports like regulators.

Since the concept of a consumer
financial services Ombudsman is well
entrenched in Canada (I believe there
is a fifty percent awareness rate), often
the first call or e-mail placed by some
RBC clients is to the Ombudsman. The
RBC Ombudsman office is a free, non-
binding dispute resolution service with
about 14,000,000 clients around the
world, so it is a practical impossibil-

ity for the RBC Ombudsman to be the
first point of contact for RBC problem
resolution. Neither is it in the interest
of clients. We have developed routines
in the Ombudsman office to make sure
clients are served promptly. We have a
motto in the RBC Ombudsman office;
ocloser, quicker.6 The closer we can get
the client to the source of the problem, the
quicker the response and resolution. Of
2,481 contacts in 2005, eighty-five per-
cent were directed back to senior regional
bankers or step 2 (the RBC Customer
Relations centre), after we determined
they had not already reviewed the case.
In 2005, 378 cases or fifteen percent of
daily contacts turned into Ombudsman
cases for investigation. We ask each cli-
ent to sign an agreement in writing that
outlines the terms of our service. It is
not unusual for a complex banking case
to be outstanding in our office for sixty
to ninety days and complex investment
advice cases for 1208180 days. Many get
resolved much sooner, some longer. Time
to close a case is always a challenge to be
actively managed and usual time frames
are disclosed at the first opportunity.

The disclosure to the clientemphasizes
that the RBC Ombudsman service:

A is a voluntary and confidential
service;

A may serve as an effective al-
ternative to the court system;

A provides, within RBC, an in-
dependent and final review of
unresolved issues and customer
concerns about the fitness of
RBC service and administration;

A provides an opportunity for
frank and open communica-
tion; and

A when appropriate, may make
recommendations to resolve
issues where our investiga-
tion finds that RBCds actions
or inactions contributed di-
rectly to client costs or losses.

The RBC Ombudsman service does
not:

A investigate complaints about
service fees, interest rates,
other matters of general policy,
issues that are in litigation, or
transactions for which RBC
records no longer exist (usu-
ally after six or seven years);

A reverse or remake credit or
underwriting decisions such
as lending and insurance claim
decisions, although we may
review the process by which
such decisions were rendered;

A offer legal or related regula-
tory opinions or findings; or

A provide a stay, or extension
or waiver of any formal pro-
ceedings or limitation periods
outside the RBC Ombuds-
man process, which may be
applicable to any dispute
between the client and RBC.

The reader is directed to look at some
statistics and case examples over the
years at our website.*

To summarize, the RBC Ombudsman
service is akin to an impartially mandated
independent peer review of the process
of decision-making by bankers in specific
situations and relationships. The Presi-
dent of the company, its board of direc-
tors, staff and clients depend on us, as an
instrument of good company governance,
to execute this mandate, and this gives
us our authority. RBC bankers, insurance
specialists and investment advisors make
a difference for individual and business
clients everyday and, as an Ombuds-
man, | remind myself that | see only
cases where something may have gone
wrong. The vast majority of issues and
client concerns are resolved in the nor-
mal course of RBC business operations.

4. http://www.rbc.com/ombudsman/annual_report/stats.html.
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The RBC Ombudsman understands
that each case is unique by its circum-
stances and the parties involved. No two
disputes are exactly alike although it only
takes one case to reveal the possibility of
systemic administrative and service de-
livery issues. Systemic issues, if any, are
resolved through recommendations from
the Ombudsman to the business segment
or department whose error or omission in
policy, process or service resulted in an
effect on the client. As noted, we do not
make or re-make lending decisions, insur-
ance underwriting decisions, investment
advice, or investment suitability findings.

The RBC Ombudsman does not de-
cide credibility. We believe that a search
for the truth in the normative, rules-bound
arena of the law and courts, with protec-
tions for both consumers and bankers, is
best suited for this exercise. Knowing
this, it is expected that RBC will provide
disclosures and useful information and
documentation when interacting with cli-
ents, in order to demonstrate efforts at a
level to fit the circumstances of a dispute.

IV. The Private Enterprise of
Independence and Fairness

Your author uses ADR and conflict
resolution techniques, strategies and
tactics as normative otechnologiesé when
interacting with clients in my casework.
This open enterprise involves self-dis-
tancing and understanding in private
consultations with the client, follow-
ing essentially the same linear pattern
in each case although it is tailored to
each situation. My default medium for
intervention is an investigative report.

Investigation in this context goes be-
yond reviewing documents behind closed
doors. The practice of investigation is a
socially-situated, humanistic activity re-
quiring telephone interviews with each
party, and the identification, collection,
analysis, interpretation, reality testing,
mapping, and reporting of information,
circumstances, and fairness found in the
interviews and documents. RBC Om-
budsman case reviews are informed by
good financial services practice and good
business practices, company policies,

industry codes of practice, the law, and
compliance with rules and regulations.

Importantly, the RBC Ombudsman
service does not decide, nor will it be
seen to decide, the law or compliance
with standards, rules, or regulations. It
is not often that I will receive a consumer
complaint that is framed by legal and
compliance issues. Routinely I choose to
keep the law and compliance in the back-
ground of my work, while allegations of
RBC service and administration failures
are foregrounded providing a basis for
Ombudsman intervention. When the
law or compliance is an issue, the firmds
views are noted as appropriate and clients
are advised that the RBC Ombudsman
has no role in deciding such matters.

Ina practical sense, the RBC Ombuds-
man service privately reviews and real-
ity-tests the fitness of RBC service and
administration in situations and relation-
ships involving consumers and bankers.
With a mandate to assure that there is fair
dealing in escalated complaint situations
through effective conflict resolution, my
focus is on RBC behaviour and decision-
making in the context of client relations.
The RBC Ombudsman understands that
the dwhat,6 i.e., the suitability of particu-
lar advice and decisions in each banking
solution, most often underlies the value
added by individual bankers and is unique
to the consumerds circumstances. Com-
mon sense suggests that a solution to one
consumerds situational needs will differ
from that of others, so that appropriate
RBC responses will vary legitimately
between individual consumers, bank-
ers, and financial service providers.

The RBC Ombudsman service is not
a substitute for internal company control
and compliance assurance mechanisms.
Neither is it a substitute decision-maker
for internal and industry compliance
regimes mandated to receive consumer
complaints and regularly decide mat-
ters of suitability of advice and bank
decisions. Consequently, with effective
internal company controls, it would be
an extremely rare occasion that the RBC
Ombudsman would see a gross error
in suitability of advice and decisions.
Rather, the RBC Ombudsman service isa
reality test of RBC self-governance, fair-

ness, and ethics. The RBC Ombudsman
service reality-checks how employees
apply and extend RBC values in their
dealings with consumers. RBC staff be-
haviour and decisions in administration
and service delivery bring RBC values to
life everyday. Creativity, innovation, ef-
ficiency, and the role of compliance pro-
fessionals and bankers is hot impeded by
Ombudsman practice in private sessions
with clients, which are focused on the
fitness of that service and administration.

Some may say that an enterprise fo-
cused on independence and fairness by
an employee of one party, who does not
take sides, is an oxymoron. How can an
employee not take sides, and how would
you know otherwise, particularly when
the enterprise is private? There is no di-
rect oversight by a regulator. However,
Professor of Law Paul Verkuil at Cardozo
Law School, who suggests that in Ameri-
can law the term oprivate due processo is
an oxymoron because only the state can
give due process, also says that it does not
have to be that way.® Professor Verkuil
inquired into the procedural gap created
with the privatization of some U.S. gov-
ernment functions. He noted that the gap
is greatly exaggerated and that procedural
protections have grown up organically in
the private context.® Private due process
doesnft have to be an oxymoron, and an
employee with an independent mindset
and a specific mandate to be impartial
doesndt have to take sides, e.g., as be-
tween RBC and its clients. The enter-
prise of establishing new relationships
with clients emphasizing understanding,
openness, and confidentiality, has grown
up organically in my practice and been in-
formed by private due process standards
over the last ten years. Professor Verkuil
also described what he calls the mixed
motivations for due process protocols in
private arbitration of consumer disputes,
noting: 0&[A]t one level it seems like a
public relations effort to enhance the val-
ue of mass justice arbitrations; at another

5. Paul R. Verkuil, Privatizing Due Process, 57 Admin. L. Rev.
964 (2005).

6. Id., at992.
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level, it shows that fair process is not the
exclusive obligation of government.d’

Some may see private reality testing
on the surface as a shield for company
failures. Certainly that is not our intention
or our practice. But then, if an Ombuds-
man is not a shield for a company, and
with so many regulators, compliance pro-
fessionals, and perhaps client and compa-
ny lawyers reviewing the Ombudsmands
private practice, how does an Ombuds-
man maintain a balanced credibility?

The credibility and legitimacy of
Ombudsman work requires acceptance
by consumers, bankers, and others.
Acceptance by consumers, bankers,
and other stakeholders and observers
may simply be evidenced privately, or
expressed in more formal ways. But
an Ombudsman cannot simply claim
credibility and legitimacy in a vacuum.

Private dispute resolution has both
detractors and supporters. The seminal
piece, Against Settlement by O. Fiss,® ar-
gues for the public adjudication of private
conflicts, which often have at their core
normative social values and principles.
He states that the job of&opublic offi-
cials chosen by a process in which the
public participates€is not to maximize
the ends of private parties, nor simply to
secure the peace, but to explicate and give
force to the values embodied in authori-
tative texts such as the Constitution and
statutes; to interpret those values and to
bring reality into accord with them.é® Fiss
ends his article with an appeal oto con-
front the betrayal of our deepest ideals.6°
One need not agree fully in order to note
his point that private settlement by an
Ombudsman is not a substitute for more
formal adjudication where that is needed.

V. Adjudication 0ldolso6

Ten years ago David Luban, Profes-
sor of Law and Philosophy at George-

7. Id., at985.

8. 0. Fiss, Against Settlement, 93 Yale L.J. 1073 (1984), in J.
MAcFARLANE (ED), DispUTE RESOLUTION READINGS AND CASE
Stupies (Toronto: Emond Montgomery, 1999) at 43.

9. Id., at44.

10. 1d., at 45.

town University Law Center, revisited
the work of O. Fiss. In Lubands work,
Settlements and the Erosion of the Public
Realm,™* he concluded that oimaginary
legal systems in which no cases settle,
like those in which all cases settle, would
be thoroughly undesirable.6*? In asking
whether anyone can really be against
settlements, Luban concluded that othe
settlement process can realize some of the
values Fiss and | both find in adjudica-
tion. These include openness, legal jus-
tice and creation of public goods. Settle-
ments can fulfil these values, at least in
part, but only if they are crafted with this
end in mind--and only if we are prepared
to oppose settlements that defeat these
values.6®® The question therefore, as it
pertains to the private work and structure
of Ombudsman services, is a question of
design that respects public adjudication
ideals or the 0idolso of legal justice, pub-
lic goods, and openness. The following
part of this article will attempt to illus-
trate how your authorfs practice comple-
ments and is consistent with these idols.

In the first instance, the RBC Ombuds-
man service respects the principle of legal
justice since we do not decide the law.
We do not decide credibility. Consumers
retain their arbitration and court options
when engaging the RBC Ombudsman
service. If a consumer chooses to accept
the terms of the RBC Ombudsman service
and if the complaint remains unresolved,
the consumer does not give up the right
to take the complaint to another forum.

A plain language review of the writ-
ten account agreements between the
consumer and RBC is an important
first step in understanding the basis
of a complaint. Signed account agree-
ments provide important structure and
order for the relationship, and must be
respected. Your author places a great
deal of emphasis on client signatures
appearing on written agreements.

11. David J. Luban, Settlements and the Erosion of the Public
Realm, 83 Georgetown L. J. 2619-62 (1995), in CARRIE
MENKEL-MEADOW AND MICHAEL WHEELER (EDS), WHATOS FAIR:
ETHics For NEGOTIATORS (San Francisco; Jossey-Bass, 2004) at
486.

12. 1d., at 487.

13. 1d.

These agreements are not set aside, as
this would invite chaos and would not
be at all consistent with legal justice.

Any possible legal controversies be-
tween RBC and a consumer are identi-
fied early when convening a complaint
process and usually before receiving a
case for investigation. If the dispute is
entirely defined by a controversy over
the law, we will most likely decline
such a case. This does not happen very
often, although recently a lawyer for a
consumer client wrote to me and insisted
that a 1994 Royal Bank letter offering
free account services was an agreement,
because by her actions the client accepted
the offer. There was no specific end-date
for the period of the free services stated in
the letter. Of course Royal Bank decided
several years later that it could no longer
offer the free services because of the cost.
It seemed like an issue of contract law to
me, so | sent the case to the RBC law de-
partment for review and a direct response
to the lawyer. | wrote to the clientds law-
yer declining the case and confirming
my referral to the RBC law department.

Of course the law operatesinevery case
I review although this does not prevent a
review of fairness considering all of the
circumstances. Often there is no disagree-
ment between RBC and the consumer on
the law and it is not an issue. However,
even when a consumer has not identified
a disagreement in the law, RBC errors
and omissions reviews can reveal issues
that have legal implications at their core.

Your author handled an estate case re-
cently where the preliminary review sug-
gested a gross error by the bank in allow-
ing a third party with a power of attorney
for a now-deceased client to initiate an
account withdrawal after the death of the
client. The estate representative, who was
estranged from the person with authority
to act as a power of attorney before the
death of the client, was claiming a six-
figure loss directly related to the apparent
error of the bank. Experience suggests
that such a gross error has important legal
implications for the estate. My first action
was to refer the case to the senior regional
manager with oversight responsibility for
the branch where the transaction arose,
and ask that person to get advice and a






