WHAT TO BRING TO YOUR FIRST MEDIATION APPOINTMENT
By Gregory D. Kincaid


The nature of the judicial process is to find winners and losers, and this rarely is a gratifying experience for both sides.  Mediation, on the other hand, strives to find win-win solutions for both spouses and, when applicable, their children.  My experience has taught me that healthy and wise families naturally gravitate toward mediation.  They get it. The fact that you are reading this article and seriously considering mediation tells me that you are substantially more likely to achieve a satisfactory divorce outcome.  I call this a sensible or an adult divorce.  Yes, sad, but ugly or mean, never.   

Now, the next step, how to prepare?
The most important thing you need to bring to your first mediation session is the right attitude.  Without it, you risk your divorce taking off like a hound pursuing a rabbit on a dark October night.  You never know where you’ll end up.
Having the right attitude is not always easy, but still it’s doable. These are my personal Gong Show finalists.  In no particular order…
Please do not behave like Donald Trump buying an office building. You are an important part of a family system and each part deserves respect.  This is not business as usual.  What sounds like a good deal to you is very likely going to sound like a bad deal to your children or your spouse.  This is a personal relationship that requires interpersonal skills far more than business acumen.  Leave the chisel at home.
If you don’t get this – and believe me many people don’t – you need to try harder, because it’s important.  An example might drive home the point.  Assume it is clear that you owe $1,400 in child support. Telling your spouse you might be willing to pay $1,000 for your children, but not a penny more, is likely to result in a post-mediation call to your doctor.  At that point, instead of negotiating child support, you will be negotiating the removal of a boot from one of your more private spaces.  There is only one right answer in this situation, so don’t try to negotiate.  “I will always support our children above and beyond what I am required to do. What can we talk about next?”  That one was easy.  I’m sure you got it.  If not, go back, read it again.
Feeling rushed, pushed and controlled is not the hallmark of a cooperative process. Patience is helpful – in heaping doses.  Don’t expect too much from the first mediation session.  Please don’t forget that you may have been processing this divorce in your head for months or even years.  Everyone else is not necessarily on your timeline, so let the rest of us catch up.  Just because you are very eager to get out of the marriage, does not mean that it’s smart to act like it! Let your spouse know that you’ll take the time necessary to do it right, not just for you, but for your whole family.  
Good mediation reminds me of arranging furniture in a new house.  You set things down where you think they might work, but you won’t know where things finally fit best until all the pieces are in place and you’ve lived with it for a while.   Mediation is similar.  Don’t plan on making binding agreements at the first meeting.  Instead, focus on exploring possible solutions.  Once you’ve explored those possible solutions and allowed them to settle in your mind for a week or two, then it’s more appropriate to think about moving from negotiation to settlement.  By not putting on the pressure to make agreements – staying flexible – both parties will be more welcome to exploring possible solutions.  
Successful mediation is all about balancing your own needs with the needs of your partner and other family members.  Remember this when you ask questions and make demands.  For instance, there’s nothing wrong with saying “I would really like to retire before June 1, 2084.”  Remember, however, to follow that statement up with: “If there are things that are important to you, let’s discuss them.”  In other words, the mediation process is not only about you, it’s about all the members of your family.  To reach a successful negotiation, the final agreement must consider your own legitimate self interests and the legitimate interests of others. 
Try to be open to the possibility that what you think is terribly important may not be important at all.  For example, I’ve seen blood pressure shoot off the chart when one family member understates – the mediator in me wants to say conservatively depicts – his or her income.   I’ve had families argue for hours over whether a spouse’s income was $85,000 or $90,000 a year, only to find out that it made $2.50 of difference on a child support worksheet.   Try to keep an open mind to simply allowing the mediator to explore with you different options based on various assumptions. Look for areas where you can let go and not dig in. 
One of the responsibilities of the mediator is to help the family define their priorities.  Accordingly, it may be productive for each spouse to think about and discuss what is really important before starting this process.  Keep it general.  “No matter what, let’s agree to put the children’s needs first.”   


One of the most attractive features of mediation is its ability to be creative.  If, for instance, one spouse said they were absolutely unwilling to pay maintenance or alimony, this might spin the lawyers into a feeding frenzy like dropping blood in the shark tank.   A mediator, however, might recognize that this could be acceptable if, for example, the spouse that was unwilling to pay maintenance was willing to relinquish extra assets in lieu of making the monthly payments.  In other words, this spouse’s interest is not in denying his or her spouse the stream of payments to which he or she may be entitled.  It may very well be more about the painful process of having to write a check every month to someone they perceive as having wronged them.  They’d rather have a one-time quick solution and be done with it.  In many instances, this could actually be advantageous to the recipient spouse.  You only get to this realization, however, if you enter the process with an open mind and a willingness to explore all the alternatives.

In addition to showing up at your first session with a good attitude, if you can, muster a beginners understanding of the legal issues that need to be resolved.  If and when you should consult with your own lawyer is a tough issue.  Mediators are generally required to advise you to have your own lawyer.  That may not, however, mean that you must do it.   It may not be affordable or in your best interest, for other perhaps even non-legal reasons, in which case you can usually obtain the general introductory information you need about divorce from other sources, including statutes, local rules and, of course, the Internet.  
In general, if you have children, most divorces are going to involve five fundamental issues:  a parenting plan (where the children reside), child support (who’s going to pay for the children), maintenance (called alimony in some states), division of assets and division of liabilities.  As you might imagine, there are a lot of misconceptions about how courts treat each of these five categories.  
If you arrive at mediation knowing nothing, your mediator will not be irritated or frustrated.  This happens.  In ten or fifteen minutes, she can pass along the nuts and bolts you need.  So, don’t sweat it.  You will not, however, win the much coveted Client-of-the Year award by arriving at the first session with a lot of misinformation.  So, please try to avoid the free tutorial from Karl down at the gym.  What Karl won’t tell you was that he was divorced in 1964 – in Sweden.  Knowing next to nothing is far preferable to knowing Karl’s Law or for that matter Mom’s Law or Cousin Betty’s Law.  Don’t ask and, if you’re lucky, they won’t tell.  
Assuming you’re armed with the right attitude and at least some general knowledge about the divorce process, the next step in your preparation should be to assemble all the reasonable documents that you, your mediator and your spouse may need to address the five issues discussed above.  For instance, child support is typically driven by the income of both parents.  For many families, both party’s income is obvious.  However, for some families and in some states, it’s not always as simple as one might assume.  For instance, should bonus income be included in the child support calculation? How about car or cell phone allowances?  
All these are issues that will have to be resolved in the mediation process, and the more of this information you can bring to the meeting, the quicker the mediator and your family can move along.  Because mediators typically charge by the hour, it’s not productive to have lengthy discussions about whether one party is making $80,000 or $85,000 a year.  It’s easier to simply say here’s my W-2, here’s our tax return, or here’s a letter from my employer that sets out my exact compensation and benefits.  

In addition to your income information, it can be helpful to have a budget prepared for the anticipated expenses of both parents in their new home.  It may be too early in the process to complete that with a great bit of detail. But if you have Beverly Hills in mind, you may want to have a budget handy so the feasibility of that address can be examined.   
Finally, you need to make a list of all your assets and your liabilities.  It’s most productive if you can have account statements to verify balances and account names.  At some point the attorney or the mediator will need to draft agreements allocating the assets between the parties and, to the extent there are account statements, there will be no confusion over which accounts are being described or their exact valuation.  
Although it’s helpful to discuss what you should bring to the mediation session, it’s probably equally helpful to think about what needs to be left behind.  Mediation can be a very creative process.  
There’s a famous mediation story about two children that are fighting over an orange.  Not surprisingly, the mom chops it in half and gives one-half of the orange to each child.  Both were unhappy.  As it turns out, one child wanted the peel to make a cake and the other child wanted the fruit to make a salad.  Their mother’s resolution of their conflict, although expedient, allowed neither one to get what they needed.  A more thoughtful analysis of their interests – as opposed to their stated need of one fresh orange – would have allowed the decision maker to reach a more helpful resolution.  Likewise, for families, stating what you want is typically not as helpful as clearly defining your interests.  Making demands about what we want tends to foster inflexibility in negotiations.  
Try also to avoid platitudes.  It’s not uncommon, for instance, for one parent to state that it’s in the children’s best interest that they have a consistent parenting schedule and not “bounce back and forth.”  While this certainly sounds laudable, the practical translation of it by the other parents often is “So what you are really saying is that the kids should stay with you and never see me!”  
What I am suggesting should not take more than a few hours. It will be time well invested.  If you can follow these simple steps, your chances of a reasonable outcome are high.


Mediation is a powerful process which has worked successfully for many, many families. For more information about mediation, you’re welcome to visit my webpage at www.kincaidmediation.com  or discuss the same in more detail with your attorney or local mediator.
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