Keystone Conference, “Consolidating Our Wisdom,” October 2006
The Use of Mediation in the World of State Courts
By Cynthia A. Savage, Director, Colorado Judicial Branch Office of Dispute Resolution
Past History:  Come the Revolution
In the early days of the use of mediation in the world of state courts, proponents of mediation were engaged in a Movement as much as promoting a process.  Proponents were fomenting a revolution, attempting to radically change and even subvert the existing judicial system for resolving disputes, by promoting a fundamentally different resolution process (mediation) prior to court and diverting cases to mediation after filing.  Proponents were engaged in promoting a paradigm shift from adversarial to non-adversarial methods and from legally-focused to broader than legally-focused methods of dispute resolution.  In the beginning, the use of mediation in state courts faced resistance from the courts, the parties, and particularly from attorneys.  As in many revolutions, the ends sometimes eclipsed the means, and proponents sold the idea of mediation based on efficiency measures of more and faster settlements and alleviating crowded dockets.  Proponents often successfully argued for mandatory mediation in court cases, viewing this approach as hastening the arrival of The Hundredth Monkey, the concept that once a threshold was reached of people using mediation, suddenly everyone would be turning to mediation for the resolution of their disputes.
Colorado (in 1983) was one of the first group of states to establish a state office of dispute resolution in the judicial branch and develop a court-annexed mediation program for state courts.  Colorado’s experience was probably typical in that the program started slowly and grew in size and complexity over the years.  Colorado began with family issues and later expanded to civil cases; some other states started with civil cases and later expanded to family.  Many court programs also have some connection with community mediation programs, either overseeing them, contracting with them, or collaborating with them.  Some court programs, including Colorado, have more recently added criminal ADR programs.  Many court programs provide rosters of mediators qualified to accept court-referred cases.  A few, like Colorado, provided mediation services through independent contractors.  All court programs co-exist with private providers of mediation services, by contracting with them to provide services, by listing them on court rosters, and/or by the fact that private mediators can be hired by parties.  Administratively, state offices of dispute resolution which work with state courts are usually located in the administrative offices of the court (State Court Administrator’s Office in Colorado).  Some states may also have local program offices (e.g. Colorado has 8 regional program administrators covering 22 judicial districts).  Some states may have local court programs which are not coordinated or overseen by a state-wide office.

Current Status:  The Revolutionaries Are Elected to Parliament – in the Minority

Attorneys, parties, and particularly the courts have become more accepting of mediation as a tool for the resolution of cases.  Mediation has now become institutionalized to a large degree in the court systems of many states, and mandatory mediation has been wildly successful in spreading awareness of and experience with mediation both inside and outside of the courts.  The revolutionaries are now on the inside, public and accountable while still engaging with remaining pockets of resistance, and court mediation programs are now struggling with issues of effective governance:
1.  Resources:  competition for judicial resources, funding for administrative costs, funding for services: (court-funded, party-funded, mediator-funded (e.g. volunteers or some volunteer time required), and/or grants);
2.  Structure/administration:  efficiency, mandatory vs. voluntary, party driven vs. attorney driven vs. court driven (e.g. court-appointed mediators vs. party/attorney selected mediators);
3.  Quality of mediation services and of mediation programs:  structure of quality oversight (mandatory, e.g. regulation/certification, vs. voluntary, e.g. Maryland Program for Mediator Excellence, Colorado voluntary guidelines and standards; qualifications of court mediators; definition of mediation; continuing oversight of mediators);
4.  Evaluation:  pressure for quantitative measures at the expense of qualitative assessments:  cases settled, demonstrated cost savings, efficiency;
5.  Laws, policies and procedures:  mediation oversight, by statute and/or court rules;
6.  Co-existence between court programs, community programs, and private mediators;
7.  Credibility with judicial officers and court administration; with attorneys; with private mediators.
Future:  Confronting Our Goals and Values
The future is a series of questions.  Have we met the enemy and discovered they are us?    Have we in the end simply invented a more efficient settlement system for state court cases?  Has there been a paradigm shift – or is that no longer the goal?  

1. What is mediation and who defines it?  What is the value that mediation provides? If we can’t agree on these basics, how can we – or how do we -  continue to promote mediation in state courts?
2. How can we assure that the process of mediation, which is conducted in secret, is not coercive?  Do courts care if the process is coercive?
3. Is mediation passé as new ADR processes are invented and used?

4. Is regulation inevitable?  Is mediation regulation an oxymoron?
5. Will law schools embrace mediation training as a required part of the curriculum?

6. What happens as more new judges taking the bench have previous mediation experience and training?

PAGE  
2

