JUDITH MEYER    Providing Alternatives to Litigation
The business of business is business.  It involves providing product or services and negotiating with clients, customers, contractors and vendors.  It involves developing and retaining employee competence, enthusiasm and loyalty.  It ends in market share and profitability.  It should not involve the distraction and cost of litigation.  But we work in a litigious world, and while litigation sure beats the socially untenable reason for its existence, warfare and the law of the jungle, business deserves better than the scorched earth of litigation.  In twenty years as a commercial litigator I have learned two important lessons:  business owner clients lose control of their disputes when they litigate, and, no client who has ever litigated wants to do it again.  Litigation exacerbates any business problem and a victory in court rarely feels like a victory when you factor in the cost, both in terms of time and money, the distraction, and the emotional aggravation.  I also learned that business owners, when given the opportunity, are eager to use their problem-solving skills to creatively end litigation.  I learned this early and in an interesting way.  

As a young lawyer in a downtown firm (I was the firm’s first woman associate and later first woman partner), my firm had assigned four associates full time to a construction defect lawsuit.  Discovery proceeded apace and the firm billed the client monthly.  One Monday morning the firm was abuzz with the news that the case had settled, but no one knew the terms.  How could this happen?  Quite simply:  the CEO of the building owner/developer ended up at a Saturday night dinner party with the CEO of the electrical contractor he had sued.  It was the first time they were face to face since the lawyers had girded for battle.  Although initially uncomfortable, they got down to business and broad-brushed a resolution that made sense.  The lawyers could fill in the details.  The takeaway?  A dispute is a problem to be solved, not a lawsuit to be tried.  

An essential premise of mediation is that the parties to a dispute are far more knowledgeable about their needs and interests than the lawyers who represent them.  Law schools train lawyers to act paternalistically and to categorize problems according to rights, wrongs, and remedies, not according to needs and interests.  Of course, rights and wrongs are generalizable, while needs and interests are individual and situation specific.  But if your only tool is a hammer, of course, everything looks like a nail.  Business and the world are never so simple.  But when lawyers categorize business wrongs, they follow the recipe learned in school; they shoehorn facts into causes of action, sue, conduct discovery, take depositions and prepare for trial.  It is usually, and then only on the courthouse steps, that a whopping 98% of all cases settle – when the lawyer combatants re-involve their clients, real risk analysis takes place and a judge pressures heavily for settlement.  Cases settle, but inefficiently and under the gun.  

Businesses suing businesses should always think first about mediation and a sophisticated counselor will raise it as an option.  If you are suing your vendor, might she want to replace the goods you question or discount the next sale of widgets to her cost?  Do you want to maintain a relationship with this customer?  Is this a contractor with whom you work frequently where litigation between you will significantly hobble a working relationship?  Is your harassed employee and her alleged harasser people who are productive in your business and whose talents you would like to keep?  A mediator is simply an expert facilitator who acts as the conduit for the parties’ negotiation and allows no one to lose face.  

Litigators act as polarizers.  Mediators act as conveners.  Mediation is also private and confidential and no one suffers public embarrassment or is forced into a defensive posture.  Involving a mediator at an early stage in the dispute makes it manageable and keeps ownership where it belongs – with the parties.  And the exceeding beauty of mediation is it has maximum bang for the buck – a case with $700,000 at issue might have total handling costs of $7000, while few lawyers will do intake on a business case for less than a $10,000 retainer.  But most importantly, the parties get to explore multiple and alternative solutions to their own problem.  And isn’t that what being in business is all about?

