Conducting the Mediation:  Thinking Outside the Box
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There is a no-man’s-land between the traumatic life events of “everyman” and the warfare engaged in by litigation counsel.  No one signing an employment contract, buying software, forming a joint venture, executing a non-compete or subcontracting to install HVAC thinks about ending up in litigation.  For that matter, no one driving a car or boat, traveling on a train, crossing the street or flying an airplane expects to end up as a plaintiff in tort litigation.  It is probably fair to say that litigation lawyers like litigating, but their clients would choose any reasonable alternative if they could.  Clients like problems solved.  Litigation takes time and emotion.  Even the client who wins, although happy with the outcome, is exhausted by the event.  And the client who loses (and clients can perceive less than all-out victory as a loss) has lost more than his suit – he has lost the time it takes away from his life, his family, and his business, not to mention the emotional toll.  Voltaire’s quote comes to mind:  “I was never ruined but twice – once when I lost a lawsuit and once when I won one.”  For a personal injury plaintiff, his litigation assures his right to have a wrong redressed; however, the energy involved may further exhaust him, adding additional stress to original harm.  Remembering poor Mrs. Palsgraff in Palsgraff vs. Long Island Railroad, her doctor testified to her condition at trial, commenting that her physical tremors were not likely to abate until the stress of litigation was concluded.  She lost her case on final appeal to the New York Court of Appeal, and Palsgraff made it into the Restatement of Torts as the case that set the outer limits of proximate cause.   
More than anything, bereaved plaintiffs, injured plaintiffs, libeled plaintiffs want redress and want to be heard.  Redress usually comes in the form of settlement – more than 95% of all cases settle before trial, 98% of all federal court cases – and, therefore, being heard means explaining your pain in the hostile setting of a deposition, with frequent interruptions and admonitions to answer the question asked.  Plaintiffs want to be heard.  They want to resolve their pain, have money paid, and move on with their lives.  Plaintiffs’ lawyers have absolutely the same motive, only for a plaintiffs’ lawyer, a single case is not the center of her life as it is for her client.  One case settles or is tried; another one demands attention tomorrow.  
Mediation offers opportunities to both plaintiffs and plaintiffs’ counsel:  for the plaintiff it is an opportunity to be heard in a safe setting where no one will ask questions that have to be answered “yes” or “no”.  For plaintiffs’ counsel it is an opportunity to fairly resolve a case or to understand what the real obstacles are to doing so.  And it is more:  for the plaintiff whose husband or child has been killed or the patient who has been negligently misdiagnosed, it is a time to receive an apology.  For the young plaintiff with financial needs but no investment acumen, it is an opportunity to structure a settlement that creates an annuity for life.  Is it a sign of weakness to ask to mediate?  Is it a sign of weakness to want to tell a story and to be listened to, to be heard?  From the litigant’s point of view, it is exactly what he expects the justice system provides.  And why should his lawyer disagree?  There is no requirement that a claim settle in mediation for less than it would on the courthouse steps.  To ask to mediate is to ask to meet on a level playing field; you come with the expectations of reasonableness and good faith.  You do not have to settle for a penny less (or from the defendant’s point of view a penny more) than the claim is worth.  There is no obligation to settle, only an obligation to listen to each other in good faith.  It is, of course, an opportunity to assess the credibility of a party, the advocacy skills of his attorney and the interest in settlement of the insurer.  
How Do We Get Started?

Do you want to call a mediator?  Do you want the other side to suggest mediation first?  Is it a sign of weakness to say you want to suggest mediation?  A proposal to mediate can be framed as a showing of strength:  you have sufficient belief in your position and your client that you are willing to try to convince the other side of the merits of your demands, and, you can tell your adversary that you know the same is true of him.  Since most cases settle, since most verdicts are not total win/lose propositions, since no competent counsel will guarantee a client a result certain at trial, mediation offers you every opportunity to explore conventional and unconventional settlements that meet the needs of clients on both sides.
Choosing Your Mediator

Mediators have differing styles and approaches.  While mediators often blend the different styles of evaluative, facilitative and transformative mediation, most mediators who handle personal injury work tend to be facilitative and/or evaluative.  If your client is looking for an authority figure to “put a number on the case”, you might want to select a retired judge as your mediator or you might select a mediator who is a known expert in the particular facts of your case.  If you do not want someone handing you a number that you may not like, you will want to work with a mediator who is facilitative, who elicits from the parties the ranges of settlement in which they are comfortable and then narrows those down to a settlement point.  Best practice is to interview a potential mediator asking what style she intends to use and how she conducts a mediation.  Good mediators reach out to counsel prior to a mediation to establish rapport and explore expectations and the obstacles to meeting them.  A careful mediator will often ask you to provide her a confidential mediation memo setting forth your case, how the other side views its case, the hot button issues, and barriers to settlement.
Sign Your Confidentiality Agreement
A unique aspect of a mediation is that by agreement it is confidential.  Pursuant to statute, all mediation communications and mediation documents are privileged.  42 Pa. C. S. A. §5949.  Equally, if not more, importantly, the agreement you sign should contain a confidentiality clause, not just a privilege protection.  The confidentiality clause provides that the subject matter of the mediation and statements made in the mediation shall remain confidential and protected by all participants in the mediation.  All the participants should sign this agreement, not solely the parties and their counsel.  
Joint Caucuses and Private Caucuses
Typically, your mediator will convene all parties in an initial joint caucus.  She will ask each side to explain how they see the facts and the law of the case, to explain their positions.  The best way to do this is to leave your “take-no-prisoners”, chest-thumping histrionics at the door.  She will thank everyone for taking the time to talk, acknowledge the effort that everyone is willing to make to settle this case – as evidenced by their showing up, acknowledge that the plaintiff and the defendant may have very different points of view of what happened as well as the applicable law, as is only to be expected, but that with the mediator’s help she hopes that everyone will end up on the same page.  Wimpiness has no more place in mediation that it has in litigation. You may then launch into a forceful, but not hostile, presentation of your client’s claim.  Exhibits, a “day in the life of” video, and documentary evidence can reinforce your presentation.  You are convincing not just the mediator, who will play devil’s advocate for each side, but the claim representative who observes your preparation, skills of persuasion, and your client’s demeanor.  Let your client explain how his/her life has changed since the traumatic set of events.  He/she will be the one on the witness stand generating the sympathies of the jury.  A preview of his/her likeability will go a long way to moving an adjuster’s reserve on the case.   
After each side has made its presentation – more for the benefit of its adversary than the mediator – the mediator may ask for clarification questions and conversation.  At some point, when it becomes time to start brainstorming possible solutions, you or your mediator may suggest you move into private caucus.  He will tell you one of two things in private caucus:  that everything that you tell him will remain confidential unless you tell him expressly that he may use it, or, that he will use everything you tell him with discretion, or without attribution, or perhaps through Socratic questioning, but that if you want something absolutely not disclosed or used in any way, tell him, and he will redline it.  I choose the latter approach, as it is my feeling that most of what is said in private caucus is meant to be communicated in a translated, constructive fashion to the other side.  Sometimes when I think some piece of information might better remain confidential and the party has not highlighted it, I will inquire as to whether that piece of information may be used, and if so, what is the best way to introduce it.  
What If My Mediaton Does Not Settle the Case?
Good question.  Good mediators say there is no such thing as a failed mediation.  Mediations are earnest and honest dialogue.  In the best of all worlds, and indeed about 85% of the time, cases settle at the mediation itself or within days afterwards.  But what if the mediation does not resolve the case?  The good news is you will know what the obstacles are that stand in the way of settlement and decide if these are good enough reasons to try the case or whether these obstacles can or should be overcome and the dialogue continue.  If your BATNA (Best Alternative to a Negotiated Agreement) is trial, then you remain grateful that the 6th Amendment guarantees the right to trial by jury.  If overcoming obstacles seems a better shot, and maybe a long term goal, then work with yur mediator to develop strategies.  Do you need another deposition?  Do you need to wait until defendant’s summary judgment motion is/isn’t granted?  Do you need a period to reflect on the options on the table?  Obstacles are only there to be overcome and your mediator will work with you creatively to accomplish that.  Additionally, a “failed” mediation, by focusing the case and creating the opportunity for dialogue between counsel for the parties, may itself lead to renewed negotiation that bring resolution to the dispute.

There Is No Downside to Mediation and There is Everything to Gain
A final note:  mediation is not free discovery.  Anything that would be discovered through interrogatories or deposition may come out in mediation, unless you choose otherwise, and, anything that can be kept concealed in litigation can be kept concealed in mediation.  What you gain is an opportunity for settlement on terms that your client approves and that you recommend.  Defendants do not get off cheap, and plaintiffs do not score windfalls.  The settlement makes sense, frees plaintiffs to re-focus on their real lives, permits plaintiffs’ counsel to get on the next case, and allows defense counsel to thrill a client.  
