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Corporate counsel do their job best when they are most invisible to the people they support.  In the role of wise counselor, they smooth the way for the enterprise to succeed and make a profit.  Management manages, and a good lawyer removes obstacles from the path so that executives can worry about earnings, returns on investment, benchmarking, performance measures, and, in general, turning out product or service that generates customers and makes shareholders happy.  Management hates it when the company is sued.  Why?  For all sorts of excellent reasons:  the cost of outside counsel, the time it takes away from business in preparing for and giving deposition testimony as well as the emotional toll in possible loss of morale, and, worst of all if you get really unlucky, you become front page news in The Wall Street Journal or the Business Section of the New York Times.   Succinctly, litigation is an expensive diversion that costs time, money, emotion and possible damage to corporate reputation.   

Law schools teach corporate lawyers how to put their clients on the right road and keep them out of trouble.  Law schools also teach future litigators how to strategically deploy the weapons of litigation to win or defeat lawsuits. The metaphors of litigation are the metaphors of sports and war:  scorched earth, swing for the fences, take no prisoners, loaded for bear.  Therefore, it is no accident that the trial prep room at outside counsel’s firm is called “The War Room.”  A more blunt description was offered more than 100 years ago when Ambrose Bierce called litigation “a machine which you go into as a pig and come out as a sausage.”

 There is a no-man’s-land between the planning done by corporate counsel and the warfare engaged in by litigation counsel.  Look at that no-man’s-land as an opportunity.  When the best planning cannot prevent the unforeseen event which becomes the predicate to litigation, try talking.  Try mediating.  In a facilitated conversation or negotiation between you and the potential litigant, the mediator acts as coach, interpreter, process provider, confidante, liaison, and intermediary who encourages parties to engage in creative problem solving in a protected environment.  Mediation is confidential and nothing said or proposed can be used as an admission of liability in litigation, should litigation ensue.  Mediation allows creative, outside-the-litigation-box opportunities for joint problem solving that meets your needs.  Mediation enables you to view a dispute as a problem to be solved, not a combat to be won.

For instance, a supplier of doll’s hair sues a toy manufacturer for payment.  The manufacturer cross-complains alleging the shipped goods were improperly dyed and therefore “defective”.  Rather than hiring experts to opine on dye lots, risk bad press that might cause the toy manufacturer to lose market share and possibly Wal-Mart’s account [headline in the business press:  “Damaged Dolls Under the Christmas Tree”], when the supplier threatens suit, sit down and talk.  Work through the business questions that litigators are not trained to ask but mediators encourage you to explore:  do I want to continue doing business with this supplier?  Can he make amends, perhaps in future price reductions, for my loss?  Can I afford to risk my relationship with one of my biggest accounts by bringing them into litigation, even if only peripherally as a witness on a subpoena duces tecum?  

Or, if you need to terminate the employment of a long-term, 50-year-old middle manager statutorily protected by the ADEA (Age Discrimination in Employment Act).  Human resources will have advised you to document your employee’s shortcomings so that the termination can be defended if the employee sues.  But why risk the suit?  Wouldn’t it make more sense to sit down with your employee, explain what you want to do and then work with him to ease him out in a manner comfortable for both of you?  Perhaps an additional year’s employment, severance and then a consulting position after that?  

Mediation is an elegant tool that allows you to control and shape an outcome.  Litigation by contrast is a blunt instrument applied by people who do not stand in your shoes, judges and juries.  Litigation looks backwards at a frozen-in-time set of events, allocates fault and gives or does not give monetary damages—all delivered to the parties at great expense.  Mediation looks to the future and plays with multiple outcomes that blend monetary and non-monetary interests. If it does not resolve all issues, mediation can narrow the dispute to discrete issues that can be submitted to arbitration or litigation.  Parties are more likely to preserve business relationships as a result of mediation.

Working through a mediator allows you to sidestep the psychological pitfall of reactive devaluation.  That phenomenon makes your adversary discount or devalue any proposal you put on the table.  The reasoning process is:  if we are adversaries in a dispute, anything my adversary suggests cannot be in my interest, or he would not have suggested it.  A mediator acts both as a lens and a filter, the person who can help the parties focus and who conveys information in a way that allows it to be thoughtfully considered without having to devalue it because it comes directly from your adversary.  A mediator helps all parties negotiate without the tension and high drama that direct negotiation often creates.  A mediator helps all parties to save face.  Litigation can last years; mediations take one or a handful of days and are conducted at a pace that pleases the parties.  As a best practice, as a prophylactic, as a cost-saving measure, as a most-bang-for-your-buck, and as a way to keep your client, the corporation happy – mediation sure beats litigation.   

Judith P, Meyer, Esquire, who is based in Philadelphia, is a highly respected mediator and arbitrator with JAMS, The Resolution Experts.  Ms. Meyer specializes in resolving complex commercial disputes and may be reached at jmeyer@jamsadr.com or at 215-246-9494.  To find out more about JAMS, please visit www.jamsadr.com.
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