It used to be easy — wou disagreed, vou wert

to court —and, if you were lucky, you even got
o say ‘make my day - sue me' as you keft the
room. Well not amymors!

In this comple: warld of ours, counssl are
askad 1o pick a process in e multi-docr
courthouss', You can chocss the cne with the
gold plate that says litigation, this way' or any
number ot cthers that point 1o arbitration, earty
neutral evaluation, miri tnal, mediation eto.

As with many things, Iile in MNew Zealanc iz a
little simpler than elsswhers and in reality we
utlize orly litigation, arbitration and mediation
when resolving business digputes, Ut thess,
wie have seen a dramatic growth in mediation
and mast in-house counesl will have some
expenence of the process ather directly or
through metructing outside lawyers.

=0 haw dhoowe know when medation is the
appropnate vehicke for resobing a particular
business problem? VWhat are the signposts
on the winding resclutcn road that point to the
meciation cption?

It B gererally accepted that commercial
contracts should include a muli-step dispute
resoluion clause with three sequertial stages
ot digpute eciution:

1. A negaotiation phasze betwesn execuUtives
with clecisicr-making authonty who ars
sometimes required to be at a higher level
than staff imohed in the dispute;

2. A mediation phases to faclitate agreement
by employing a neutral mediator to azsist
the partes reach agresment;

3. Then one of:

¢ a4 firal binding arbitration phass in case
e non-binding phase produces no
settlemeant; ar

« [tigation if the nor-binding phass
prociuces no settkement and prvate
hirding arkitration is not selected,
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what should | use
mediation for?

Geoff Sharp, a barrister specialising in commercial mediation, zeros
in on when to call a mediator and the benefits. As a member of
LEADR Advanced Panel of Medlators and the AMINZ Medliation
Fanel, Geoff is the only New Zealander to be invited to join the
International Academy of Mediators, a US/UK based group of 120

business mediators.

Most in-house counsal ars inmally drwn

to mediation because of ite potential for
substartial savings in legal fees and other
Igation experess.  |here are, however,
aubstartial benefits besidss minimising costs,

lalk to any crganisaton that has been through
comples litigation that has eventually been
remaoved from the court to the medation room.,
IFese croanisations dentity at least three
mportart benefits:

1. Certainty fwher, for the prcr life of the
dispute, nothing had been predictaale),
and speed

2, Ardationship with the cther aide

3. Frvacy

business again in futurz. In a muli-faceted
buainess cispute, fhers wil be a relatonship In
there somewhers worth saang.

VWhers the argument 1= aimply over monsy
and ther 15 no future of Mteraction Esteeen
the parties, direct negofiation should s=tile
the digpute, |t 1s an expensie exercize 1o hire
a mediator a= a high-pnced belhop to go
betwesn the parties tning to get cre up and
the other down on the morey

However when the disputa 15 not sstting
becauss of the dynamics between the
regohators, some unssen blockage or the
resd to ciotain a reasonable sstlement, yet
thers iz a desire to kesp the relationship alive
for futire profit, it's tme o call ina mediatar,

In the end, mosat expenenced counssl can find
thair way through 1o a deal on the dollare but
often get tnppsd up with Camers imvobang the

"Most in-house counsel are initially drawn to mediation because of
its potential for substantial savings in legal fees and other litigation
expenses. There are, however, substantial benefits besides

minimising costs."

Wost wil speak about their strong desire fo
r=ach a tralty of e process, especially atter
they hawve been locked into litioation for some
time.

The fact that mediation allows the organisation
to cnce again contral the dispute after e
ruraway igation train has besn stopped 12, N
BOME cases, an exremely important factor, An
opportunity fo speak fo the other side with a
wigw to perruading them that the matter should
be s=tled on an acceptable basis can be an
axtramely safe and attractve proposition a
monith oot from tnal,

Wost arganisations will find themsehes n
Igation wath people they have done busiress
with in the past and with whom they will do

chemistry and architecture of e negctaton. In
thess cazes counasel will mediate the proklem
leaving e medator to mediate the people.

You can find LEADR's Sampie Mediation Contract
Clause st wwwileaamz co.nz and for maors iommation
o the inls and ouwt's of medistion ase
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